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Ethics  Commission 


25  V  an  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETfflCS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
January  10,  2011  5:30  P.M. 
and  AGENDA 
Room  408  City  Hall 
(  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

L  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Consideration  of  Ethics  Complaint  No.  01-100115,  alleging  that  the  Library 
Commission,  through  its  representative  Secretary  Sue  Blackman,  violated  Sunshine 
Ordinance  sections  67.15(a)  and  67.34  by  failing  to  allow  public  comment  at  a 
Library  Commission  meeting,  and  section  67.12(e)  by  failing  to  send  a 
knowledgeable  representative  to  Task  Force  hearings.  The  Commission  will 
deliberate  regarding  staffs  recommendations  related  to  the  complaint.  A  staff 
report  will  be  available  at  the  Commission's  office  and  on  its  website.  (Discussion 
and  possible  action.) 

IV.  Consideration  of  possible  amendments  to  the  Campaign  Consultant  Ordinance 
("Ordinance"),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.500  et  seq.  The  Commission  will  continue  its  consideration  of  proposed 
amendments  that  include  but  are  not  hmited  to  adding  language  to  permit  the 
Commission  and  the  Board  of  Supervisors  to  approve  changes  to  the  Ordinance; 
changing  the  definitions  of  "candidate,"  "measure,"  "economic  consideration."  and 
"vendor;"  amending  the  "prohibitions"  section;  and  amending  provisions 
regarding  administrative  and  civil  enforcement  and  penalties.  The  draft 
amendments  and  a  staff  memo  will  be  available  at  the  Commission's  office  and  on 
its  website.  (Discussion  and  possible  action.) 

V.  Possible  retention  of  the  Oakland  City  Attorney's  Office  as  legal  counsel  to  advise 

the  Ethics  Commission  on  matters  that  directly  involve  the  election  or  campaign  in 
the  November  2011  municipal  election  for  Mayor  of  the  City  and  County  of  San 
Francisco,  as  described  in  the  San  Francisco  City  Attorney's  August  27,  2010 
memorandum  titled  "Legal  Advice  on  Matters  Concerning  the  Mayor's  Race." 
(Discussion  and  possible  action.) 
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\  I.  Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9 
(a  I  ami  io  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  existing  litigation  as 
potential  amicus  curiae. 

Conference  w  ith  Legal  Counsel:  Existing  litigation  as  potential  amicus  curiae 
in  support  of  respondents 

Number  of  cases:  1 

McComish  et  al.  v.  Bennett  et  al.,  U.S.  Supreme  Court  Docket  No.  10-239, 
cert,  granted  Nov.  29,  2010 

\  II.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion  and 

possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine  Ordinance 
section  6".  12  on  whether  to  disclose  any  action  taken  or  discussions  held  in  closed 
session  regarding  existing  litigation. 

Motion:  The  Ethics  Commission  finds  that  it  is  in  the  best  interests  of  the  public  (not) 
to  disclose  its  closed  session  deliberations  re:  existing  litigation. 

VTn.  Minutes  of  the  Commission's  regular  meeting  of  December  13,  2010.  (Discussion 

and  possible  action.) 

IX.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  public 
financing/campaign  finance  audit  program,  lobbyist  program,  campaign  consultant 
program,  and  outreach  and  education.  Any  of  these  subjects  may  potentially  be 
part  of  the  Director's  presentation  or  discussed  by  the  Commission.  (Discussion.) 

\.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

XJ.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

\II.  Adjournment. 

Know  Your  ff/g/i/.v  I  nder  the  Sunshine  OrdinancL' 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  r/oc  d/i/u-  puhlic.  Commissions,  boards,  cminrils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people  'v  husiness.   I'liis  iirdinum  i.'  assures  that  deliberations  arc  conducwd 
before  the  people  and  that  City  operaiions  arc  open  to  the  people  v  n-vii'^w   I  or  more  information  on  your  rii^his  under  die 
Sunshine  Ordinance  or  to  report  i  riolurion  ol  the  ordinance,  enntae!  (  hm  Riisioin  hv  mod  to  \dnunisiralor.  .Sunshine  Ordinance 
Task  Force.  I  Dr.  Carlton  B.  (,o,„il,"i  /'/,;,  .-.  fi,i,,m  :/■/.  \,;/;  I  r.meis.o  (  (  'i.i  i  (i:--it,S'i:  hv  phone  at  -J !  <  v>V  hv  /a.\-  at  •//>" 

554  7854;  or  by  email  at  sotlfa  \l::<n  ,ir-^.  (  iti-ens  interested  in  ohlainiiiii  a  free  eopv  ,>J  the  .Sunsiiine  Oriiinanee  can  request  a  copy 
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from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http.V/www.sfsov.  or^/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Mess  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  jell 

phone,  pager,  or  other  similar  sound-producing  devices.  

This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  se^jere  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  who  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San  Francisco 
Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct  Code  §  2.1001  to  register  and  report  lobbying  activity.  For  more 
information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Sess  Avenue,  Suite  220.  San  Francisco, 
CA  94102;  telephone  (415)  '252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.oro. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Jamienne  S.  Studley 

Chairperson  Date: 


To: 


From: 


Re: 


October  14,  2010 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director 

By;      Richard  Mo,  Chief  Enforcement  Officer 

Garrett  Chatfield,  Legal  Analyst/Investigator 

Complaint  Disposition 


Introduction 


The  Ethics  Commission  has  calendared  the  following  case  for  discussion  at  its  October 
18,  2010  meeting. 

1.        Complaint  No.  01-100115,  was  referred  to  the  Ethics  Commission  by  the 
Sunshine  Ordinance  Task  Force  ("Task  Force")  on  January  15,  2010.  The  referral 
stated  that  the  Library  Commission,  through  its  representative,  Secretary  Sue 
Blackman,  violated  Sunshine  Ordinance  sections  67.15(a)  and  67.34  for  willful  failure 
to  allow  public  comment  at  a  Library  Commission  meeting,  and  section  67, 1 2(e)  for 
failure  to  send  a  knowledgeable  representative  to  Task  Force  hearings. 


Background 


On  June  4,  2009,  Sue  Cauthen  ("Complainant")  attended  a  regularly  scheduled  Library 
Commission  meeting.  During  general  public  comment,  she  was  denied  the  opportunity 
to  speak  by  the  Library  Commission  President,  Jewelle  Gomez.  On  June  23,  2009.  Ms. 
Cauthen  filed  a  complaint  with  the  Task  Force  agamst  the  Library  Commission  for  its 
refusal  to  allow  pubUc  comment.  Ms.  Cauthen  is  a  member  of  the  Task  Force,  but 
recused  herself  from  all  Task  Force  proceedings  concerning  this  matter. 

On  July  28,  2009,  Ms.  Cauthen  appeared  before  the  Task  Force  to  present  her  claim. 
No  representative  from  the  Library  Commission  attended.  On  August  13.  2009.  the 
Task  Force  issued  an  Order  of  Determination,  ordenng  the  Library  Commission  to 
appear  before  the  Education,  Outreach  and  Training  Committee  of  the  Task  Force  on 
September  10,  2009.  No  representative  for  the  agency  appeared  at  that  meeting. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100»  Fax  (415)  252-3 
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The  matier  was  tlien  scni  lo  the  Task  Force's  Compliance  and  Amendments  Committee  on 
October  1 3,  200^.  No  representative  from  the  Library  Commission  appeared  at  that  meeting. 

On  December  1.  200^5,  at  a  special  meeting,  the  Task  Force  referred  the  matter  to  the  Ethics 
e'v  P.iinissiori.  firuimL^  ihc  1  ibrar>  CiMiimission.  through  its  representative,  Secretary  Sue 
Bi.:^  k:n.!n.  m  \  :clai;on  oi"  Sunsiiinc  Ordinance  sections  67.15(a)  and  67.34  for  willful  failure  to 
allow  public  comment  ai  a  Library  Commission  meeting,  and  section  67.21(e)  for  failure  to  send 
a  knowledgeable  representative  to  Task  Force  hearings.  Ms.  Blackman  attended  that  meeting. 

Staffs  I!  '  '      Cauthen.  Ms.  Blackman  and  Ms.  Gomez.  In  addition,  staff  reviewed  all 

material-  Task  Force,  including  a  DVD  of  the  June  4,  2009,  meeting. 

Applicable  Law 

Sunshine  Ordinance  section  67.15(a)  states,  in  relevant  part: 

"Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the 
public  to  directly  address  a  policy  body  on  items  of  interest  to  the  public  that  are  within 
policy  body's  subject  matter  jurisdiction  .  .  ." 

Sunshine  Ordinance  section  67.15(c)  states: 

"A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions 
(a)  and  (b)  are  carried  out,  including,  but  not  limited  to,  regulations  limiting  the  amount 
of  time  allocated  for  public  testimony  on  particular  issues  and  for  each  individual 
speaker.  Each  policy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak 
on  an  item  before  the  body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard 
once  for  up  to  three  minutes.  Time  limits  shall  be  applied  uniformly  to  members  of  the 
public  wishing  to  testify." 

Library  Commission  By-Laws,  Article  VII,  Section  2,  states,  in  relevant  pan; 

"Each  person  wishing  to  speak  on  an  item  before  the  Commission  shall  be  permitted  to 
be  heard  once  for  up  to  three  minutes.  Each  agenda  for  regular  meetings  shall  provide  an 
opportunity  for  members  of  the  public  to  directly  address  the  Commission  on  items  of 
interest  that  are  within  the  Commission's  jurisdiction." 

Sunshine  Ordinance  section  67.34  states: 

'  '     '         N  oted  official,  department  head,  or  other  managerial  city 

I  ICS  imposed  by  the  Sunshine  Ordinance,  the  Brown  .^ct  or 
II  L  r  ii  I  w  K.^,  1'.      ,  ,   ,  ,1  ,  no  deemed  official  misconduct.  Complaints  invoking 
allegations  of  willlul  \  lolaiu^ns  ofihi.s  ordinance,  ihc  Brown  Act  or  the  Public  Records 
Act  by  elected  officiaLs  or  dcparinicni  hcad.^  ol  iiic  City  and  County  of  San  I  rancisco 
shall  be  handled  by  the  Ethics  Commission." 
Sunshine  Ordnance  section  67.21(e)  states: 
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"If  the  custodian  [of  public  records]  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  request ...  the  person  making  the  request  may  petition  the  Sunshme  Task  Force 
for  a  determination  whether  the  record  requested  is  public.    .  .  .  Upon  the  determination 
that  the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian 
of  the  public  record  to  comply  with  the  person's  request.  .  .  .  Where  requested  by  the 
petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records 
request  denial.  An  authorized  representative  of  the  custodian  of  the  public  records 
requested  shall  attend  any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the 
records  requested." 

Facts  and  Analysis 

On  June  4,  2009,  the  Library  Commission  held  a  regular  meeting.  The  agenda  for  that  meeting 
included: 

Item  1 ,  Public  Comment,  This  item  is  to  allow  members  of  the  public  to  comment 
generally  on  matters  within  the  Commission's  purview  as  well  as  to  suggest  new  agenda 
items  for  the  Library  Commission's  consideration; 

and 

Item  2,  Peer  Review  of  Proposed  Design  for  the  North  Beach  Branch  Library, 
Discussion,  Presentation  and  discussion  of  peer  review  of  proposed  design  for  a  new 
North  Beach  Branch  Library. 

During  Item  1 ,  a  member  of  the  public  in  support  of  the  North  Beach  Branch  design  began  to 
discuss  her  approval  of  the  design.  She  spoke  for  about  20  seconds  before  the  President,  Ms. 
Gomez,  asked  the  speaker  to  hold  her  comments  imtil  Item  2. 

Immediately  following  that  speaker,  Ms.  Cauthen  attempted  to  speak  about  a  non-design  related 
issue  regarding  the  preservation  of  historic  San  Francisco  libraries.  Ms.  Cauthen  began  her 
statement  to  the  Commission  as  follows:  "Good  Afternoon.  I'm  Sue  Cauthen.  Lm  talking  about 
North  Beach  but  not  about  design.  I  just  want  you  -  - 1  think  you  all  know  1  had  a  coalition  of 
groups  who  are  concerned  about  the  present  plan,  and  I  passed  around  ~." 

Ms.  Cauthen  was  then  interrupted  by  Ms.  Gomez,  telling  her  to  hold  all  North  Beach  comments 
until  Item  2.  Ms.  Cauthen  attempted  to  explain  that  she  was  not  speakmg  about  the  design  of 
North  Beach.  Ms.  Gomez  continued  to  raise  her  voice  while  asking  Ms.  Cauthen  to  sit  down. 
Ms.  Cauthen  then  returned  to  her  seat. 


1.   Ms.  Gomez 's  conduct  violated  the  public  testimony  requirements  of  Sunshine 
Ordinance  section  67.15. 
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Section  67.15(a)  requires  that  each  body  include  an  item  on  its  meeting's  agenda  for  general 
public  comment  on  matters  withm  the  body's  junsdiction.  Each  body  is  given  latitude  as  to  how 
to  administer  and  comply  with  such  public  comment  requirements.  (Section  67.15(c).) 

Library  Commission  By-law,  .Article  Vll,  section  2.  states  that  "each  person  wishing  to  speak  on 
an  item  before  the  Commission  shall  be  penniited  to  be  heard  once  for  up  to  three  minutes.  Each 
agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly 
address  the  Commission  on  items  of  interest  that  are  within  the  Commission's  junsdiction." 

-\  "  joniment  uniformly  to  facilitate  the  administration  of  ±e 

n.^  i  ic  language  in  Agenda  Item  1  was  broad  and  allowed  for 

CPU  i  .iv.  :  :iaiL.'  A  uluii  ilic  Commission's  jurisdiction.  It  contained  no  language 

rcstnciir.ii  c^Mimicni  onl\  to  those  matters  that  do  not  appear  on  the  agenda.  Item  2  specifically 
stated  ihai  ihc  discussion  concerned  the  proposed  design  for  the  new  North  Beach  Branch. 

Ms.  Gomez  informed  staff  that  the  North  Beach  Branch  design  was  of  great  community  interest 
and  there  were  more  members  of  the  public  attending  that  meeting  than  usual.  She  stated  that 
she  informed  the  public  that  North  Beach  items  should  only  be  addressed  during  Item  2.  The 
DVD  of  the  meeting  shows  that  Ms.  Gomez  asked  another  member  of  the  public  to  sit  down 
when  it  became  clear  the  speaker's  comments  addressed  the  design  of  the  North  Beach  branch. 
Ms.  Gomez  also  told  staff  that  prior  to  this  incident,  she  believed  that  all  comments,  however 
remotely  related  to  an  agendized  item,  had  to  be  held  until  that  agenda  item  was  called. 

Ms.  Cauthen  is  pan  of  a  coalition  concerned  with  the  historic  preservation  of  library  branches, 
including  North  Beach.  During  her  interview  with  staff,  she  stated  that  she  planned  to  use  her 
general  public  comment  time  to  address  only  the  preservation  efforts  of  her  coalition.  She 
further  stated  that  given  the  way  Item  2  was  worded,  she  believed  that  she  would  only  be  able  to 
comment  on  the  design  of  the  North  Beach  Branch  during  that  item. 

Although  Ms.  Gomez  was  within  the  law  to  limit  public  comment,  Ms.  Cauthen  began  by  clearly 
stating  that  she  was  not  speaking  to  the  design  of  the  North  Beach  branch.  As  soon  as  Ms. 
Gomc7  heard  that  Ms.  Cauthen  was  part  of  a  coalition  concerned  about  the  present  plan,  Ms. 
Goiv.c/  lolei  \!s.  Cauthen  to  stop  speaking.  Ms.  Cauthen  reiterated  that  she  did  not  intend  to 
speak  U)  ihc  design  of  the  North  Beach  branch.  The  acmal  substance  of  Ms.  Cauthen's  comment 
was  never  expressed,  yet  Ms.  Gomez  repeatedly,  and  with  increasing  force,  told  Ms.  Cauthen  to 
sit  dowm.  Ms.  Cauthen  subsequently  stated  that  she  would  not  continue  with  her  intended 
comment  out  of  a  concern  she  would  "provoke  tlie  Chair." 

Given  the  broad  lantziiage  included  in  agenda  Item  1,  staff  finds  that  Ms.  Gomez  violated  section 
6"  ,     \i    (  authen  tlie  right  to  make  general  public  comment  on  a  matter  within  tlie 

(   .  .Ml. 


'  The  next  Library  (  .  n  i  i      '     n  : mi  '  r  cmia  was  re-worded  in  the  general  public  comment  item  to  include 
matters  "within  the  f  the  Commission  and  thai  do  not  appear  on  tlic  agenda. "  (.lunelS, 

2009.  Library  Conm  I  cm  1.) 
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2.  Section  67.34  is  not  applicable  to  Ms.  Blackman  because  she  is  not  an  elected 
official,  department  head  or  managerial  city  employee,  and  her  conduct  was  not 
at  issue. 

Section  67.34  states  that  it  is  official  misconduct  for  the  failure  of  any  "elected  official, 
department  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed  by  the 
Sunshine  Ordinance."  The  Task  Force's  August  13,  2009  Order  of  Determination  ("Order") 
finds  tiiat  the  "agency"  willfiilly  violated  section  67. 15(a)  and  did  not  refer  to  a  specific 
individual.  The  Task  Force's  January  15,  2010  referral  to  the  Ethics  Commission  states  that  the 
Order  was  against  the  Library  Commission,  through  its  representative,  Secretary  Ms.  Blackman. 

Section  67.34  is  unenforceable  against  an  agency,  as  the  determination  of  official  misconduct  is 
limited  to  the  conduct  of  individuals.  (S.F.  Charter  §  15.105(e)  [official  misconduct  is  wrongful 
behavior  by  a  public  official].)  Although  the  referral  names  Ms.  Blackman  as  the  Library 
Commission  representative,  Ms.  Blackman  is  not  an  elected  official,  department  head  or 
managerial  city  employee.  Moreover,  Ms.  Blackman's  conduct  was  not  at  issue.  Thus,  section 
67.34  is  not  applicable  to  Ms.  Blackman. 

3.  Section  67.34  is  not  enforceable  against  Ms.  Gomez  because  she  is  not  an  elected 
official,  department  head  or  managerial  city  employee;  however,  staff  believes 
that  her  conduct  falls  below  the  standard  of  decency,  good  faith  and  right  action 
impliedly  required  of  all  public  officials. 

Ms.  Gomez,  by  denying  Ms.  Cauthen  the  right  to  make  public  comment,  willfully  failed  to 
comply  with  67.15.  However,  because  Ms.  Gomez  is  not  an  elected  official  depanment  head  or 
managerial  city  employee,  her  actions  do  not  implicate  section  67.34.  Nonetheless,  staff 
believes  that  her  conduct  falls  below  the  standard  of  decency,  good  faith  and  right  action 
impliedly  required  of  all  public  officials. 

Assuming,  arguendo,  that  section  67.34  applied  in  this  instance,  the  Ethics  Commission  still 
lacks  any  enforcement  authority  over  her  violation  of  section  67.15.  Section  67.34  is  not 
incorporated  into  any  of  the  Ethics  Commission's  penalty  provisions.  While  one  recourse  is  to 
initiate  the  discipline,  suspension,  and  removal  process,  members  of  the  Library  Commission  are 
not  listed  as  individuals  subject  to  removal  under  S.F.  Charter  section  1  5. 1 05.  However,  Charter 
section  8.102  provides  that  Library  Commission  members  may  be  removed  by  the  Mayor. 

Thus,  staff  recommends  referring  the  matter  to  the  Mayor,  Ms.  Gomez's  appointing  authority,  so 
he  may  determine  what  action,  if  any,  to  take  against  Ms.  Gomez.  At  the  same  time,  staff 
recommends  that  the  referral  letter  to  the  Mayor  indicate  the  Commission's  belief  that  Ms. 
Gomez's  actions  fell  below  the  standards  appropriate  for  a  public  official. 

4.  Section  67.21(e)  is  not  applicable. 

Although  no  representative  from  the  Library  Commission  attended  any  meeting  on  this  matter 
until  the  meeting  on  December  1,  2009,  section  67.21(e)  only  mandates  that  die  custodian  of 
public  records  attend  any  hearing  to  explain  why  a  document  was  withheld.  Here,  the  issue  was 
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Lhe  abiliiy  of  an  individual  to  make  public  commeni,  not  the  withholding  of  public  records. 
Thus,  section  6". 2 1(e)  is  not  applicable  in  this  instance. 


Recommendation 


For  the  reasons  stated  above,  staff  recommends  that  the  Commission  consider  taking  the 
following  actions: 

1 )  Dismiss  the  alleged  violations  of  Sunshine  Ordinance  sections  67. 1 5(a),  67.2 1  (e)  and 
6". 34  against  the  Library  Commission,  through  its  representative,  Ms.  Blackman;  and 

2)  Refer  the  matter  of  Ms.  Gomez's  alleged  violation  of  Simshine  Ordinance  section 

6".  1 5  to  her  appointing  authority,  the  Mayor,  so  that  he  may  determine  what  action,  if 
any,  he  should  take  against  Ms.  Gomez. 
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Date: 

To: 

From: 

Re: 


Ethics  Commission 

City  and  County  of  San  Francisco 


January  6,  201 1 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Proposed  Amendments  to  the  Campaign  Consultant  Ordinance 


At  its  December  13,  2010  meeting,  the  Ethics  Commission  approved  several  proposed 
amendments  to  the  Campaign  Consultant  Ordinance  (the  "Ordinance").  San  Francisco 
Campaign  and  Governmental  Conduct  Code  ("C&GC  Code")  section  1 .500  et  seq.  The 
Commission  approved  the  following:  adopting  an  electronic  filing  system  for  reporting 
by  campaign  consultants;  requiring  consultants  to  disclose  information  on  a  monthly 
basis;  changing  the  economic  threshold  for  qualification  as  a  campaign  consultant: 
modifying  the  registration  fees;  and  eliminating  the  client  fees.  The  Commission  also 
approved  a  proposal  that  the  amendments  take  effect  on  January  1,  2013,  unless  the 
Commission  adopts  a  resolution  to  delay  their  implementation. 

At  the  January  10,  201 1  meeting,  the  Commission  will  consider  five  outstanding 
decision  points:  2,  3b,  3c,  7  and  10.  Staff  has  revised  the  draft  legislation  to  reflect  the 
Commission's  actions  at  its  last  meeting.  (Italic  single -underline  text  reflects 
provisions  approved  by  the  Commission;  double-underline  text  reflects  provisions 
approved  by  the  Commission  that  differ  firom  staffs  recommendations.)  The  draft 
legislation  also  identifies,  in  grey  highlighting,  the  staffs  proposals  v^ith  respect  tc  the 
outstandmg  decision  points.  Staff  also  proposes  that  the  Commission  consider  one 
additional  decision  point  to  cover  approval  of  minor  edits  that  appear  in  the  draft 
amendments  but  that  were  not  set  out  separately  for  the  Commission's  consideration  - 
continuing  the  numbering  of  decision  points  fiom  the  earlier  memo,  this  would  be 
Decision  Point  17  in  this  memo. 


Discussion  and  Decision  Points 

One  decision  point  (Decision  Point  2)  is  substantive;  the  remaining  decision  points  are 
technical  in  nature. 

2.        Section  1.505.  Amendment  or  Repeal  of  Chapter. 

Staff  proposes  that  the  Ordinance  be  amended  so  that,  in  addition  to  changes  made  by 
voters,  the  Ethics  Commission  and  the  Board  of  Supervisors  may  make  changes  to  the 
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Ordinance.  The  proposed  language  tracks  language  that  appears  in  the  Campaign  Finance 
Reform  Ordinance  ("CFRO").  C&GC  Code  §  1.103.  and  the  Government  Ethics  Ordinance 
("GEO").  C&Ci  '    .     ■  ■  ^'  '    '  '^L  '-r     <al  would  allow  the  Board  of  Supervisors  ('"Board") 
to  amend  the  (    .  ndiiions:  ihc  amendment  must  further  the  purposes 

of  the  Ordinane.  i:  i  .  ..>sion  v\ould  have  to  approve  the  amendment,  the 

proposed  amei  a;  [•  public  review  for  at  least  30  days  prior  to  any  action  by  the 

Board,  and  the  i  •    _      ^  .imendment  by  at  least  a  2/3  vote  of  all  its  members. 

Staffs  proposal  mirror  those  that  were  presented  to  and  approved  by  the  voters  in  the  CFRO 
(section  2.1 12  of  Proposition  O  in  the  November  7.  2000  election,  now  C&GC  Code  section 
1.103)  and  the  GEO  (section  C9.106  of  Proposition  E  in  the  November  4.  2003  election,  now 
C&GC  Code  section  3.204). 

At  the  December  meeting,  Commissioners  expressed  concern  that  the  proposal  may  be  looked 
upon  as  allowing  the  Commission  and  the  Board  to  amend  the  law  without  the  voters" 
participation.  Under  staffs  proposal,  the  voters  continue  to  have  the  authority  to  modify  the 
Ordinance.  For  example,  the  voters  most  recently  took  action  to  amend  the  CFRO  in  the  June 
2008  election;  Proposition  H  amended  CFRO  section  1.126  to  address  further  campaign 
contributions  made  by  prospective  Cit\'  contractors.  In  addition,  members  of  the  pubhc  continue 
to  have  the  ability-  to  make  public  comment  when  the  Commission  or  the  Board  considers 
proposed  amendments. 

.A.S  you  know,  the  Commission  reviews  on  at  least  an  annual  basis — if  not  more — various 
provisions  of  the  CFRO  and  GEO  to  fine  time  them  to  carry  out  their  public  purposes.  CFRO 
section  1.103  and  GEO  section  3.204  enable  the  Commission  and  the  Board  to  make  changes  on 
a  more  timely  basis  than  having  to  place  the  proposed  changes  on  the  ballot.  For  example. 
CFRO  section  1 . 1 03  has  allowed  the  Commission  to  move  towards  greater  electronic  filing  of 
campaign  finance  statements  and  to  streamline  the  City's  public  financing  program.  And  GEO 
seciii^n  3.204  has  enabled  the  Commission  and  the  Board  to  approve  changes  related  to  gifts, 
ofilecrs'  contracting  with  the  City,  compensated  advocacy,  and  post-employment  restrictions.  By 
allow  mg  for  the  Commission  and  the  Board  to  make  changes  without  returning  to  the  ballot, 
these  sections  in  the  CFRO  and  GEO  provide  for  a  more  efficient  means  of  enacting  changes  that 
are  necessary  to  respond  to  changing  conditions.  Staffs  proposal  here  in  the  Campaign 
Consultant  Ordinance  would  enable  the  Commission  and  the  Board  to  consider  possible  changes 
to  the  Ordinance  for  the  same  reasons. 


Decision  Point  2: 

Shall  the  Commission  approve  new  section  1.505,  as  set  forth  on  page  2  lines  8-18  of  the  draft 
amendments? 


3^  Section  1.510.  DcTinition.s. 

Ihc  following  appeared  in  staffs  December  3.  2010  memo,  which  was  considered  by  the 
Commission  at  its  December  13,  2010  meefing: 
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b.    "Candidate,  "  "City  elective  office,  "  and  "measure  ":  Staff  has  revised  the  detmitions  of 
"candidate"  and  "measure"  so  that  they  refer  to  the  definitions  of  the  same  terms  in  the 
CFRO.  Staff  has  also  added  the  term  "City  elective  office"  to  replace  the  term  "local  office," 
again  referencing  the  definition  in  the  CFRO.  In  the  CFRO, 

•  "Candidate"  is  defined  as  set  forth  in  the  California  Political  Reform  Act,  California 
Government  Code  section  81000,  et  seq.,  but  shall  include  only  candidates  for  City 
elective  office; 

•  "City  elective  office"  means  the  offices  of  Mayor,  Member  of  the  Board  of 
Supervisors,  City  Attorney,  District  Attorney,  Treasurer,  Sheriffi  Assessor,  Public 
Defender,  Member  of  the  Board  of  Education  of  the  San  Francisco  Unified  School 
District  and  Member  of  the  Governing  Board  of  the  San  Francisco  Community 
College  District.  The  Board  of  Supervisors  consists  of  eleven  separate  City-  elective 
offices,  the  San  Francisco  Community  College  District  consists  of  seven  separate  Cit>' 
elective  offices,  and  the  Board  of  Education  of  the  San  Francisco  Unified  School 
District  consists  of  seven  separate  City  elective  offices:  and 

•  "Measure"  means  any  City,  San  Francisco  Unified  School  District  or  San  Francisco 
Community  College  District  referendum,  recall  or  ballot  proposition,  whether  or  not  it 
qualifies  for  the  ballot. 

At  the  December  meeting.  Commissioner  Hansen  raised  an  issue  regarding  the  proposed  change 
to  the  definition  of  "candidate."  Li  reviewing  the  existing  and  proposed  definitions  of 
"candidate,"  staff  now  proposes  that  "candidate"  remain  basically  unchanged  fi-om  its  current 
definition,  except  for  clarifying  language  that  is  set  forth  in  the  draft  amendment  on  page  3 .  lines 
20-24.  Under  the  proposed  definition,  a  person  or  entity  who  manages  the  campaign  of  a  current 
City  elective  officeholder  running  for  state  elective  office  would  be  required  to  register  and 
submit  disclosure  statements  as  a  campaign  consultant.  This  is  consistent  with  staffs  current 
application  of  this  definition.  Because  of  this  change,  Decision  Point  3b  now  contains  three 
subparts. 


Decision  Point  3b: 

(1)  Shall  the  Commission  approve  the  changes  to  the  definition  of  "candidate"  in  section 
1.510(e)  as  set  forth  on  page  3,  Unes  20-24  of  the  draft  amendments? 

(2)  Shall  the  Commission  approve  adding  the  term  "City  elective  office"  in  section  1 .5 10(f) 
as  set  forth  on  page  3,  hne  25  of  the  draft  amendments  (and  deleting  "Uocal  office"  on  page  4, 
line  8-11)? 

(3)  Shall  the  Commission  approve  the  changes  to  the  definition  of  "measure"  in  section 
1.510(h),  as  set  forth  on  page  4.  lines  12-13  of  the  draft  amendments?  


The  following  two  paragraphs  also  appeared  in  the  December  3,  2010  memo: 

c.        "Economic  consideration  "  and  "vendor":  Staff  has  made  clarifying  changes  to 
these  terms.  Payment  that  campaign  consultants  receive  from  their  clients  to  reimburse 
them  for  expenses  incurred  in  providing  campaign  consultant  ser/ices  (such  as  parking 
fees,  and  copying  and  postage  costs)  are  currently  deemed  economic  consideration. 
However,  money  that  campaign  consultants  pay  directly  to  their  clients"  vendors  for 
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expenses  incurred  by  their  clients  (such  as  funds  paid  to  a  printer  by  a  campaign 
consuhanl  that  are  subsequently  reimbursed  by  the  client)  are  not  economic  consideration. 
See  Sutton  Advice  Letter  dated  November  5,  2001.  The  changes  in  the  definition  of 
"economic  consideration"  conform  to  the  distinctions  in  the  advice  letter. 

Staff  has  stricken  language  that  excludes  attorneys,  accountants  and  treasurers  fi^om  the 
definition  of  "vendor."  The  exclusion  of  these  categories  of  persons  may  serve  a  purpose 
under  current  law.  which  requires  consultants  to  report  economic  consideration  that 
vendors  or  sub-vendors  provide  or  promise  to  them.  However,  as  discussed  below,  staff 
proposes  to  eliminate  this  particular  disclosure  provision,  so  that  the  term  "vendor" 
appears  in  ilie  Ordinance  only  in  the  detinitions  of  "economic  consideration"  under 
section  1.5 10(g)  (discussed  in  previous  paragraph)  and  "campaign  management"  under 
section  1.510(c).  "Campaign  management"  includes  selecting  a  vendor  of  goods  or 
services  for  a  campaign  -  staff  does  not  believe  that  there  is  a  distinction  between 
selecting  a  printer  and  an  attorney,  and  that  an  individual  or  entity  that  selects  or 
recommends  either  may  be  deemed  a  consultant  if  the  individual  or  entity  otherwise 
meets  the  consultant  qualifications. 

At  the  December  meeting,  the  Commission  did  not  approve  staffs  proposal  to  delete  current 
section  1 .5 1 5(e)(6).  Accordingly,  consultants  must  continue  to  report  "economic  consideration 
promised  to  or  received  by  the  campaign  consultant  during  the  reporting  period  fi-om  vendors  and 
'  i  -  provided  campaign-related  goods  or  services  to  a  current  client  of  the  campaign 
Ci  '  .       1.515ib)(6')  on  page  7,  lines  8-10.  Because  the  term  "vendor"  appears  in  the 

UrO::.ar.L\..  ^laiY  recommends  that  it  not  be  deleted  from  the  definitions  section.  However,  staff 
continues  to  recommend  that  the  term  not  exclude  attorneys,  accountants,  pollsters  or  treasurers, 
as  is  reflected  in  the  strike-through  text  that  appears  on  page  4,  lines  16-19. 


Decision  Point  3c: 

Shall  the  Commission  approve  the  changes  to  the  defmition  of  "economic  consideration"  and 
"vendor  m  sections  1.510(g)  and  (i).  as  set  forth  on  page  4,  lines  1-4  and  lines  14-19  of  the  draft 
amendments? 


At  its  December  meeting,  the  Commission  also  set  aside  Decision  Points  7  and  10  for  further 
discussion.  These  decision  points  are  reprinted  below,  except  that  staff  has  added  in  section  10, 
under  the  first  bullet,  clarification  that  a  consultant  who  submits  a  late  report  would  remain 
subject  to  a  $50  per  day  late  fee  until  the  report  is  submitted. 

 Section  1.525.  Prohibitions. 

New  section  1 .525  restates  the  general  rule  under  current  section  1.510  that  it  is  unlawful  for  any 
campaign  consultant  it)  provide  campaign  consultant  services,  or  to  accept  any  economic 
consideration  for  the  provision  of  campaign  consultant  services,  without  first  registering  with  the 
Ethics  Commission  and  complying  with  reporting  requirements. 
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Staff  has  also  added  an  "evasion  of  obligations"  subsection  to  state  that  no  campaign  consultant 
may  evade  the  obligations  imposed  by  the  Ordinance  through  the  use  of  agents,  associates  or 
employees.  Such  language  also  appears  in  the  Lobbyist  Ordinance. 


Decision  Point  7: 

Shall  the  Commission  approve  changes  related  to  prohibitions  and  evasion  of  obligations,  as  set 
forth  in  new  section  1.525  on  page  1 1  lines  12-18  of  the  draft  amendments'?  


10.      Section  1.540.  Administrative  and  Civil  Enforcement,  and  Penalties. 

New  section  1.540  replaces  current  section  1.525.  Staff  has  included  a  title  for  each  subsection. 
In  general,  the  subsections  track  existing  law,  except  for  minor  clarifications  or  linguistic 
changes,  plus  the  following  more  substantive  changes: 

•  In  subsection  1 .540(a),  staff  has  deleted  the  $  1 00  per  day  late  fine  for  reports  that  should 
have  been  submitted  within  30  days  of  an  election.  Consultants  would  still  be  subject  to 
the  $50  per  day  late  fee  for  late  filings; 

•  In  subsection  1 .540(c),  staff  has  replaced  "substantial  evidence"  with  "a  preponderance  of 
the  evidence,"  as  the  latter  accurately  reflects  the  standard  of  proof  used  by  the 
Commission  in  its  regulations  governing  investigations  and  enforcement  proceedings: 

•  In  subsection  1.540(c),  staff  has  added  the  words  "intentionally  or  negligently.""  to  make 
clear  that  a  violation  may  be  hitentional  or  negligent; 

•  In  subsection  1.540(c),  staff  has  deleted  language  that  allows  the  Commission  to  cancel 
for  up  to  one  year  the  registration  of  any  campaign  consultant  who  has  violated  the 
registration  or  reporting  requirements  of  the  Ordinance; 

•  In  subsection  1.540(c),  staff  has  added  the  issuance  of  warning  letters  as  a  remedy  for  the 
violation  or  potential  violation  of  the  Ordinance; 

•  In  subsection  1 .540(e),  staff  has  added  language  providing  for  joint  and  several  liability; 

•  Staff  has  deleted  current  section  1 .525(e)  ("Any  person  or  entity  which  intentionally  or 
negligently  violations  Section  1 .510  is  guilty  of  a  misdemeanor."'); 

•  In  subsection  1 .540(f),  staff  has  added  language  to  clarify  that  an  administrative  action  is 
commenced  on  the  date  that  the  Commission  serves  a  probable  cause  report  on  a 
respondent  -  this  is  consistent  with  section  2.150(b)  of  the  Lobbyist  Ordinance. 

•  Staff  has  added  new  subsection  1 .540(g),  which  sets  out  a  limitations  period  for  the 
collection  of  fines  and  penalties  -  this  language  tracks  language  that  appears  in  the  CFRO 
section  1.168(c)(4)  and  the  Lobbyist  Ordinance  section  2.150(c). 


Decision  Point  10: 

Shall  the  Commission  approve  the  language  regarding  administrative  and  civil  enforcement,  and 
penalties,  as  discussed  above  and  set  forth  in  new  section  1.540  on  page  13  line  1  -  page  15  line 
1 8  of  the  draft  amendments? 


17.      Overall  approval  of  the  draft  amendments 

There  were  several  minor  changes  to  citations  and  language  in  the  draft  amendments,  such  as 
changing  the  term  "fmancing"  to  "campaign  contributions"  in  new  section  1.510(d)  on  page  3, 
line  18;  and  deleting  current  section  1.510  on  page  4,  lines  20-24.  To  ensure  that  the 
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Commission  has  fully  considered  and  approved  the  changes  set  forth  in  the  draft  amendments, 
stall  recommends  that  the  Commission  approve  all  the  changes  set  forth  in  the  1.4.1 1  version  of 
the  draft  amendments,  subject  to  changes  other\vise  approved  by  the  Commission  at  its  meeting 
on  January  10,  20 11. 


Decision  Point  17: 

Shall  the  Commission  approve  all  the  changes  set  forth  in  version  2  of  the  draft  amendments, 
subject  to  changes  otherwise  approved  by  the  Commission  at  its  meeting  on  Januar\'  10,  20 11? 
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FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  consultant  ordinance  amendments] 
2 

3  Ordinance  amending  Article  I,  Chapter  5  of  the  Campaign  and  Governmental  Conduct 

4  Code  to  modify  registration  and  disclosure  requirements  for  campaign  consultants. 

5  NOTE;  Additions  are  single -underline  italics  Times  New  Roman; 

deletions  are  strike  through  italics  Times  New  Roman. 

6  Board  amendment  additions  are  double-underlined: 
Board  amendment  deletions  are  strikethrough  normal. 

7 

8  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco; 

9  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

10  amended  to  read  as  follows; 

11  Sec.  1.500.  -  Findings. 

12  (a)  The  City  and  County  of  San  Francisco  has  a  paramount  interest  in  protecting  the 

13  integrity  and  credibility  of  its  electoral  and  government  institutions.  Election  campaigns  are 

14  highly  competitive  in  San  Francisco,  and  candidates  frequently  contract  for  the  services  of 

15  professional  campaign  consultants  who  specialize  in  guiding  and  managing  campaigns. 

16  (b)  Decisions  by  elected  officials  in  the  City  and  County  of  San  Francisco  should  be  based  on 

17  the  best  interests  of  the  people  and  should  be  free  from  the  influence  of  electoral  politics.  Campaign 

1 8  consultants  play  an  influential  role  in  local  elections,  and  may  use  that  influence  to  affect  policy 

1 9  decisions  of  City  officials.  The  regulation  of  campaign  consultants  protects  the  integrity  of  the  City's 

20  decision  making  processes  by  informing  the  public  about  who  is  managing^  campaigns  and  what  role 

21  those  indiyiduals  have  in  decisions  made  by  local  elected  officials. 

22  [he)  It  is  the  purpose  and  intent  of  the  people  of  the  City  and  County  of  San  Francisco 

23  in  enacting  this  Chapter  to  impose  reasonable  registration  and  disclosure  requirements  on 

24  campaign  consultants.  Required  registration  and  disclosure  of  information  by  campaign 
25 
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1  consultants  will  assist  the  public  in  making  informed  decisions,  and  protect  public  confidence 

2  in  the  electoral  and  governmental  processes. 

3  I  J)  The  imporiam  goals  advanced  hv  [his  Chapter  will  be  best  served  if  campaign  consuliants 

4  are  encouraged  to  comply  with  regisTration  and  disclosure  requirements  through  a  user-friendlv  filing 

5  sxstem.  and  interested  members  of  the  public  can  conveniently  review  those  filings.  The  Ethics 

6  Commission  should  hcn-e  the  discretion  to  implement  an  electronic  filing  system  for  registered 

7  campaign  consultants  to  achieve  these  ends. 

8  Sec.  1.505.    .[  me  mlment  or  Repeal  of  Chapter. 

9  The  voters  may  amend  or  repeal  this  Chapter.  The  Board  o  f  Supe?-visors  may  amend  this 

10  Chapter  if  all  of  the  following  conditions  are  met: 

1 1  fgj  The  amendment  furthers  the  purposes  of  this  Chapter: 

12  (bl  The  Ethics  Commission  approves  the  proposed  amendment  in^c^^^^^^t  least  afoiir- 
1  3  fifths  vote  of  all  its  members; 

14  (c)  The  proposed  amendment  is  available  for  public  review  at  least  30  days  before  the 

1 5  amendment  is  considered  by  the  Board  of  Supervisors  or  arr\'  committee  of  the  Board  of  Supervisors,'. 

16  arui 

1 7  fd;  The  Board  of  Supervisors  approves  the  proposed  amendment  by  at  least  a  two-thirds  vote  of 

1 8  all  its  members. 

19  Sec.  4-4451.510.  -  Definitions. 

20  Whenever  used  in  this  Chapter,  the  following  definitions  shall  apply: 

21  (a)  "Campaign  consultant"  means  any  pe^senindividual  or  entity  that  receives  or  is 

22  promised  economic  consideration  equaling  $t^J,000  or  more  in  a  calendar  vearwithin  the  past 

23  twelve  months  for  campaign  consulting  services.  The  term  "campaign  consultant"  includes  any 

24  pei'^rtHi individual  or  entity  that  subcontracts  with  a  campaign  consultant  to  provide  campaign 

25  consulting  services,  and  that  receives  or  is  promised  economic  consideration  equaling 
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1  $/5,000  or  more  in  a  calendar  year  for  providing  campaign  consulting  services.  The  term 

2  "campaign  consultant"  does  not  include  persons  who  arc  employees  of  a  campaign  consultant 

3  who  do  not  perform  campaign  consulting  services,  attorneys  who  provide  only  legal  sen/ices. 

4  accountants  who  provide  only  accounting  services,  pollsters  who  provide  only  polling 

5  services,  and  treasurers  who  provide  only  those  services  which  are  required  of  treasurers  by 

6  the  Political  Reform  Act,  California  Government  Code  Section  81000.  et  seq. 

7  (b)  "Campaign  consulting  services"  means  participating  in  campaign  management  or 

8  developing  or  participating  in  the  development  of  campaign  strategy. 

9  (c)  "Campaign  management"  means  conducting,  coordinating  or  supervising  a 

10  campaign  to  elect,  defeat,  retain  or  recall  a  candidate,  or  adopt  or  defeat  a  measure,  including 

1 1  but  not  limited  to  hiring  or  authorizing  the  hiring  of  campaign  staff  and  consultants,  spending 

12  or  authorizing  the  expenditure  of  campaign  funds,  directing,  supervising  or  conducting  the 

13  solicitation  of  contributions  to  the  campaign,  and  selecting  or  recommending  vendors  or 

14  subvendors  of  goods  or  services  for  the  campaign. 

15  (d)  "Campaign  strategy"  means  plans  for  the  election,  defeat,  retention  or  recall  of  a 

16  candidate,  or  for  the  adoption  or  defeat  of  a  measure,  including  but  not  limited  to  producing  or 

17  authorizing  the  production  of  campaign  literature  and  print  and  broadcast  advertising,  seeking 

18  endorsements  of  organizations  or  individuals,  seeking  fmancin2camvaisn  conmbunons.  or 

19  advising  on  public  policy  positions. 

20  (e)  "Candidate"  means  apcrsonan  individual  who  has  taken  affirmative  action  to  seek 

21  nomination  or  election  to  local  officcCitv  elective  office,  a  local  officcholdcran  individual  holding 

22  City  elective  office  who  has  taken  affirmative  action  to  seek  nomination  or  election  to  any  locaL 

23  state  or  federal  elective  office,  or  a  local  officcholdcran  individual  holding  City  elective  office  who  is 

24  the  subject  of  a  recall  election. 

25  (f)  "City  elective  office"  shall  be  defined  as  set  forth  in  section  1.104  of  this  Code. 
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1  (••-)  "Economic  consideration"  means  any  payments,  fees,  commissions, 

2  reimbursements  for  expenses,  gifts,  or  anything  else  of  value  provided  in  exchange  for  cammim 

3  cotviuiiDi^^  sc'rvicc.s.   "l-.cononiic  considcraiion"  does  not  include  pavmenis  made  to  considicmts  to 

4  reimburse  verulors. 

5  igj  "Lobby"  means  communicate  with  a  local  officeholder  for  the  purpose  of  influencing  local 

6  legislative  or  administrative  action  in  exchange  for  economic  consideration. 

7  (h)  "Lobbyist"  is  defined  in  .  Irricle  II  of  this  Code.  * 

8  'i)  "Local  office "  means  the  following  elective  offices  in  the  City  and  County  of  San  Francisco: 

9  Mayor.  Board  of  Supo-visors,  City  Attorney.  District  Attorney.  Treasurer.  Sheriff,  Assessor.  Public 

10  Defender.  Board  of  Education  of  the  San  Francisco  Unified  School  Distfict,  and  Governing  Board  of 

11  the  Sun  Francisco  Commumtx-  Colic ^-e  Disn-ici. 

12  (fh)  "Measure"  means  a  local  referendum  or  local  ballot  mcasitrc,  whether  or  not  it  qualifies 

1 3  for  the  ballotshall  be  defined  as  set  forth  in  section  1.104  of  this  Code. 

14  [hf)  "Vendor"  means  an  persenindividual  or  entity  wkothat  sells  goods  or  sen/ices,  otheE 

15  than  campaign  consulting  services,  including  but  not  limited  to  printing,  catering,  and 

16  transportation  services.  The  term  "vendor"  does  not  include  attorneys  who  provide  only  legal 

17  services,  accountants  who  provide  only  accounting  services,  pollsters  who  provide  only  polling 

1 8  services,  and  treasurers  who  provide  only  those  services  which  arc  rcqidred  of  treasurers  by  the 

19  Political  Reform  Act,  California  Government  Code  Section  SI 000  et  seq. 

20  Sec.  1.510. — Prohibitions. 

21  //  shall  be  unlawful  for  any  campaign  consultant  to  provide  campaign  consulting  services,  or 

22  accept  any  economic  consideration  for  the  provision  of  campaign  consulting  sen^ices.  without  first 

23  registering  with  the  Ethics  Commission  and  complying  with  the  reporting  requirements  specified  in 

24  Section  1.515. 
25 
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1  Sec.  1.515.  -  Registration  Requirements,  RcrcsisTradonDisclosures.  Reporting.  ^mti-^ees._ 

2  and  Termination. 

3  (a)  REGISTRATION  REPORTSREOUIREiVIENTS.  Campaion  consultants  shall  register  with 

4  the  Ethics  Commission  and  comply  with  the  other  requirements  imposed  bv  this  Chapter.  Such 

5  registration  shall  occur  no  later  than  five  business  days  of  qualifying  as  a  campaign  consultant. 

6  At  the  time  of  initial  registration,  each  campaign  consultant  shall  rcportprovide  the 

7  following  information  to  the  Ethics  Commission  the  following  information: 

8  (1)  The  name,  business  address,  e-mail  address,  ^^business  telephone  number,  .wd 

9  website  address,  if  any,  of  the  campaign  consultant; 

10  (2)  If  the  campaign  consultant  is  an  individual,  the  name  of  the  campaign  consultant's 

1 1  employer  and  a  description  of  the  business  activity  engaged  in  by  the  employer; 

12  (3)  The  names  of  any  individuals  employed  by  the  campaign  consultant  to  assist  in 

13  providinsthe  provision  of  campaign  consulting  services; 

14  (4)  A  statement  of  whether  the  campaign  consultantT  or  any  employee  of  the  campai^ 

15  consultant,  or  any  other  employeo  of  tho  campaign  consultant's  employer  is  required  to 

16  register  with  the  Ethics  Commission  as  a  lobbyist  pursuant  to  the  Regulation  of  Lobbyists 

17  Ordinance,  San  Francisco  Campaign  and  Governmental  Conduct  Code,  Article  II:-  and 

18  (5)  A  statement  of  whether  the  campaign,  consultant  is  required  to  register  with  the  Tax 

19  Collector  pursuant  to  the  Business  Tax  Ordinance,  San  Francisco  Municipal  Code,  Part  III,  Section 

20  1001,  ct.  scq.;Any  other  information  required  by  the  Ethics  Commission  consistent  with  the  purposes 

21  and  provisions  of  this  Chapter. 

22  fb)  CA.MPAIGN  CONSUL  TANT  DISCL  OSURES. 

23  Campaign  consultants  shall  submit  disclosures  regarding  their  activities  on  a  monthly  basis. 

24  No  later  than  the  fifteenth  calendar  day  of  each  month,  each  campaign  consultant  shall  submit  the 

25  following  information  for  the  previous  month. 
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1  i^i)  The  name,  ufui  husme.s.s  address,  e-mail  address  and  telephone  number  of  each 

2  client  to  whom  the  campaign  consultant  provided  campaign  consulting  services  during  the 

3  prvcvdin^  ihroe  momhsreponmg  period,  and  the  date  on  which  the  client  retained  the  campaign 

4  consultant: 

5  (-2)  For  each  client,  the  total  economic  consideration  promised  by  or  received  from  the 

6  client  in  exchange  for  the  provision  o/ campaign  consulting  services  during  the  preceding  three 

7  months,  provided  that  the  total  is  $500  or  morcreporting  period; 

8  (3i  For  each  client,  a  list  of  the  responsibilities  that  the  campaiori  consultant  will  perform  for 

9  the  client: 

10  (4)  The  name  of  each  client  who  terminated  the  services  of  the  campaign  consultant  during  the 

1 1  reporting  period  and  the  date  on  which  the  client  terminated  the  consultant's  services: 

1 2  i^f)  Each  politicalcampaion  contribution  of  $1 00  or  more  made  or  delivered  by  the 

13  campaign  consultant,  or  made  by  a  client  at  the  behest  of  the  campaign  consultant  or  for 

14  which  the  campaign  consultant  acted  as  an  agent  or  intermedia}-}':  during  the  preceding  three  months 

1 5  in  support  of  or  in  opposition  to  a  candidate  or  measure  during  the  reporting  period  to  a  person 

16  holding  City  elective  office,  a  candidate  for  such  office,  a  committee  controlled  by  such  officer  or 

17  candidate,  or  a  committee  primarily  formed  to  support  or  oppose  a  local  ballot  measure: 

1 8  The  following  information  regarding:  each  campaign  contribution  shall  be  submitted  to  the 

19  Ethics  Commission: 

20  (A)  The  amount  of  the  contribution: 

21  (B)  The  name  of  the  contributor: 

22  (C)  The  date  on  which  the  contribution  was  made: 

23  (D)  The  contributor's  occupation: 

24  (E)  The  contributor's  employer,  or  if  self-emploved.  the  name  of  the  contributor's  business:  and 

25  (F)  The  committee  to  which  the  contribution  was  made. 
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1  (9)  The  cumulative  total  of  all  political  contributions  made  or  deliverad  by  (he  campaign 

2  consultant,  or  which  is  made  by  a  client  at  the  behest  of  the  campaign  consultant,  or  for  which  the 

3  campaigii  consultant  acted  as  an  agent  or  intermediary,  during  the  preceding  three  months  in  support 

4  of  or  in  opposition  to  each  individual  candidate  or  measure,  provided  that  the  cumulative  total  is  $500 

5  or  more; 

6  (10)  liny  gifts  promised  or  made  by  the  campaign  consultant  to  a  local  officeholder  during  the 

7  preceding  three  months  which  in  the  aggregate  total  $50  or  more;  and 

8  (6)  Economic  consideration  promised  to  or  received  bv  the  campaign  consultant  during 

9  the  reporting  period  from  vendors  and  subvendors  who  orovided  campaign-related  goods  or 

10  services  to  a  current  client  of  the  campaign  consultant: 

1 1  il)  The  name  of  each  Citv  employee  or  City  elective  officer  who  is  employed  bv  the 

12  campaign  consultant,  or  bv  a  client  of  the  campaign  consultant  at  the  behest  of  the  campaign 

13  consultant,  during  the  reporting  period: 

14  (8)  Each  Citv  contract  obtained  bv  the  campaign  consultant  during  the  reporting 

15  period,  provided  that  the  contract  is  approved  bv  a  Citv  elective  officer  who  is  a  client  of  the 

16  campaign  consultant: 

17  (9)  Each  appointment  to  public  office  received  by  the  campaign  consultant  during  the 

18  reporting  period,  provided  that  the  appointment  is  made  bv  a  Citv  elective  officer  who  is  a 

19  client  of  the  campaign  consultant: 

20  (%^  Oj  Any  amendments  to  the  campaign  consultant's  registration  information  as  required  bv 

21  Subsection  fa):  and 

22  (^^H)  Any  other  information  reguired  by  the  Ethics  Commission  consistent  with  the 

23  purposes  and  provisions  of  this  Chapter. 

24  (b)  REREGISTHiTION REPORTS.  Each  campaigii  consultant  shall  reregister  annually  no 

25  later  January  1st. 
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1  ic)  [MTLAL  DISCLOSURE  REPORT  Ai  the  lime  of  [he  firsi  disclosure  report  submitted 

2  following  the  campaign  consultant's  registration,  the  reporting  period  for  Subsections  (h)(l )-<'b)(4) 

3  shall  be  the  preceding  twelve  months. 

4  {ed)  FEES.  At  the  time  of  initial  registration  and  rvrc-zistj-ationeach  subsequent  calendar 

5  year  on  or  before  February  1 .  each  campaign  consultant  shall  pay  to  the  Ethics  Commission  a 

6  registration  fee  and  an  additional  tec  for  each  client  of  (he  campaign  consultant.  The  amount  of  the 

7  foG  shall  be:  $500.  Campaion  consultants  earning  no  more  than  S1 0.000  in  a  twelve-month 

8  period  shall  pay  a  registration  fee  of  $200.  Campaign  consultants  earning  more  than  S1 0.000 

9  in  a  twelve-month  period  shall  pay  a  registration  fee  of  $500.  Registration  shall  not  be  complete 

1 0  until  the  Ethics  Commission  has  received  full  payment  of  the  fee. 

11  (i)  Campaign  consultants  earning  at  least  $1,000  but  not  more  than  $5,000  per  calendar  year 

12  shall  pay  a  rcgi.m-ation  fee  of  $50  and  shall  pay  a  client  fee  of  $50  per  client; 

13  (ii)  Campaign  consultants  earning  more  than  $5. 000  but  not  more  than  $20. 000  per  calendar 

14  year  shall  pay  a  registration  fee  of  $200  and  a  client  fee  of  $50  per  client: 

1 5  (Hi)  Campaign  consultants  earning  more  than  $20,000  per  calendar  year  shall  pay  a 

16  registration  fee  of$  100  and  a  client  fee  of  $50  per  client. 

1 7  y^n^en  a  client  is  acquired  subsequent  to  initial  registration  or  reregist}-ation.  the  per  client  fee 

1 8  shall  be  paid  at  the  time  of  filing  the  information  required  by  Subsection  (d).  The  Ethics  Commission 

1 9  shall  deposit  fees  collected  pursuant  to  this  Section  in  the  General  Fund  of  the  City  and  County^  of  San 

20  Francisco.  On  or  after  July  1.  1999.  the  Ethics  Commission  shall  evaluate  the  fees  set  by  this  Section 

21  and  propose  any  amendments  for  approval  by  the  Board  of  Supervisors  no  later  than  December  7. 

22  J999.  If  the  Ethics  Commission  or  the  Board  of  Supervisors  takes  no  action,  the  fees  set  by  this  Section 

23  shall  remain  in  effect. 
24 

25 
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1  fd)  CLIENT AUTHORIZmON STATEMENTS.  Ai  the  i:mc  of  minal  registration,  iho 

2  campaign  consultant  shall  submit  to  the  Ethics  Commission  a  written  authorization  from  each  client 

3  that  contracts  with  the  campaign  consultant  for  campaign  consulting  services. 

4  If  the  campaign  consultant  is  retained  by  a  client  after  the  date  of  initial  registration,  the 

5  campaigri  consultant  must  file  a  Client  Authorization  Statement  before  providing  any  campaign 

6  consulting  services  to  the  client  and  before  receiving  any  economic  consideration  from  (he  client  in 

7  exchange  for  campaign  consulting  services,  and  in  any  event  no  later  than  15  days  after  being  retained 

8  to  provide  campaign  consulting  services  to  the  client. 

9  (cj  QUARTERLY  REPORTS.  Each  campaigia  consultant  shall  file  with  the  Ethics  Commission 

1 0  quarterly  reports  containing  the  following  information: 

1 1  (1)  For  each  client,  the  total  economic  consideration  promised  by  or  received  from  the  diem 

12  during  the  reporting  period  for  campaign  consulting  sen/iccs,  provided  that  the  total  is  S500  or  more: 

1 3  (2)  The  total  economic  consideration  promised  by  or  received  from  all  clients  during  the 

14  reporting  period  for  campaign  consulting  services; 

1 5  (2)  Political  contributions  of  $100  or  more  made  or  delivered  by  the  campaign  consultant,  or 

16  made  by  a  client  at  the  behest  of  the  campaign  consultant,  or  for  which  the  campaign  consultant  acted 

1 7  as  an  agent  or  intermediary,  during  the  reporting  period  in  support  of  or  in  opposition  lo  a  candidate 

18  or  measure; 

19  (4)  The  cumulative  total  of  all  political  contributions  made  or  deli^^-cred  by  the  campaign 

20  consultant,  or  made  by  a  client  at  the  behest  of  the  campaign  consultant  or  for  which  the  campcigyi 

21  consultant  acted  as  an  agent  or  intermediary,  during  the  reporting  period  in  support  of  or  in  opposition 

22  to  each  individual  candidate  or  measure,  provided  that  the  cumulative  total  is  $500  or  more: 

23  (5)  Any  gifts  promised  or  made  by  the  campaign  consultant  to  a  local  officeholder  during  the 

24  reporting  period  which  in  the  aggregate  total  $50  or  more; 
25 
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1  ibt  Economic  comidoraiion  promlscii  lo  or  roct'ivt'J  by  {he  campaign  L'onsuliont  during  ihe 

2  ropordng  period  jTom  vonJors  onti  suhvcndors  who  provided  camptugn  re  laic  d  goods  or  scr\-icas  lo  a 

3  curreni  ciiem  of  (he  cumpoign  consulioni: 

4  i")  The  name  of  each  local  ojficeholder  and  Ciiy-  employee  who  is  employed  by  (he  campaign 

5  consuifant.  or  by  a  clienf  of  (he  campaign  consuliani  ar  {he  behest  of  (he  campaign  consultant,  during 

6  the  reporting  period: 

7  iS)  Each  City  cont?-act  obtained  by  the  campaign  consultant  during  the  repor{ing  period, 

8  provided  {ha{  {he  contract  is  approved  by  a  local  officeholder  who  is  a  client  of  the  campaign 

9  consultant: 

1 0  ^9)  Each  appointment  to  public  office  received  by  (he  ca?npaigri  consultant  during  the  reporting 

1 1  period,  provided  that  the  appointment  is  made  by  a  local  offtcc  holder  who  is  a  client  of  the  campaign 

1 2  consultant: 

1 3  {10}  Any  other  information  required  by  the  Ethics  Commission  consistent  with  the  purposes 

14  and  provisions  of  this  Chapter. 

1 5  Quarterly  reports  arc  due  as  follows:  The  report  for  the  period  starting  December  1st  and 

16  ending  February  2Sth  is  due  March  15th:  {he  report  for  the  period  starting  March  1st  arid  ending  May 

1 7  31st  is  due  June  15th:  the  report  for  the  period  starting  June  1st  and  ending  August  31st  is  due 

18  September  1 5th:  and  the  report  for  the  period  starting  September  1st  and  ending  November  30th  is  due 
IS  December  15  th. 

20  if)  CLIENT  TERMDiATlON  STATEMENTS  Within  30  days  after  a  client  {ermmates  the 

21  services  of  a  campaign  consultant,  the  campaign  consultant  shall  submit  (o  the  Ethics  Commission  a 

22  statement  that  the  client  has  terminated  the  set-vices  of  the  campaign  consultant.  A  campaign 

23  consultant  may  not  provide  campaign  consulting  set-vices  to  a  client  or  accept  ecotiomic  consideration 

24  for  the  provision  of  campaign  consulting  services  after  a  client  termination  statement  is  fled,  until  a 

25  new  client  authorization  .statement  has  been  filed  pursuant  to  Section  1.515(d). 
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1  (g)  QUiPAIGN  CONSUL  ZiNT  TEKVIIN.  I TION  ST.  1 TEMENTS.  .  1  campaign  consuliani  shall 

2  comply  with  all  requirements  of  this  Chapter  until  the  campaign  consultant  ceases  all  activiry  as  a 

3  campaign  consultant  and  files  a  statement  of  termination  with  the  Ethics  Commission.  A  statement  of 

4  termination  must  include  all  information  required  by  Subsection  (e)  for  the  period  since  the  campaign 

5  consultant's  last  quarterly  report. 

6  (h)  Each  campaign  consultant  shall  verify',  under  penalty  of  perjury,  the  accuracy  and 

7  completeness  of  the  information  provided  under  Sections  1. 515  and  1.520{c}. 

8  (i)  Each  campaign  consultant  shall  retain  for  a  period  of five  years  all  books,  papers  and 

9  documents  necessary  to  substantiate  the  reports  and  statements  required  under  this  Chapter. 

10  (e)  TERMINATION  OF  REGISTRATION. 

1 1  fl)  Failure  to  pay  the  annual  registration  fee  by  February  1  shall  constitute  termination  of  ihe 

12  campaign  consultant's  registration  with  the  Ethics  Commission. 

1 3  (2)  The  Ethics  Commission  may  establish  additional  processes  for  the  termination  of  a 

14  campaign  consultant's  registration  consistent  with  the  purposes  and  provisions  of  this  Chapter. 

15  Sec.  1.520.  -FILING  UNDER  PENALTY  OF  PERJURY:  DOCUMENT  RETENTION:  AUDFTS 

16  (a)  All  information  required  bv  this  Chapter  shall  be  submitted  in  a  format  desi?nared  by  the 

1 7  Ethics  Commission.  The  campaign  consultant  shall  verify,  under  penalty  of  perjury,  the  accuracy  and 

18  completeness  of  the  information  provided  under  this  Chapter. 

1 9  fb)  Each  campaign  consultant  shall  retain  for  a  period  of  five  years  all  books,  papers  and 

20  documents  necessary  to  substantiate  the  information  included  in  the  registration  and  disclosure  reports 

21  required  by  this  Chapter.  This  includes,  but  is  not  limited  to,  invoices  and  written  contracts  between 

22  the  campaign  consultant  and  all  clients. 

23  (c)  At  the  Executive  Director's  discretion,  the  Ethics  Commission  mav perform  audits  of 

24  registration  and  disclosure  reports  filed  by  campaign  consultants  under  this  Chapter.  The  Ethics 
25 
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1        Commission,  including  iis  Execuiive  Director,  mav  issue  subpoenas  in  furiherance  ofiis  duties  under 


2 

this  sec 

Hon. 

o 

Sec.  FIU)/l!Bm().\S. 

4 

(ill  LiI-^\KfL  iL  R[  I.E.  h  shall  be  unUmfid  for  anv  campaign  consultant  to  provide  compai^ 

5 

consul[i}i\i  services,  or  to  accept  anv  economic  consideration  for  the  provision  of  campaign  consulting 

6 

service.^ 

i.  w  iihoiu  first  rci^isterin^  with  the  Ethics  Commission,  pavim^  the  annual  fee,  and  complying 

7 

u  nh  ilu 

'  /\'r()rfin:!  requirements  specified  in  section  1.510. 

8 

ihi  EV.  iSlOS  OF  OBLIGATIONS.  No  campaign  considtant  shall  attempt  to  evade  the 

S 

obligations  imposed  bv  this  Chapter  throii<fh  the  use  of  agents,  associates  or  employees. 

10  Sec.  1.550.  -  TH-ilMNG. 

1 1  Each  campaign  consultant  must  complete  a  campaign  consultant  training  session  offered  bv  the 

12  Ethics  Commission  within  60  days  of  the  campaign  consultant 's  initial  registration.  Thereafter. 

1 3  campaign  consultants  shall  complete  additional  training  sessions  as  required  by  the  Executive 

14  Director,  at  his  or  her  discretion.  The  Executive  Director  shall  report  anv  such  additional. 

15  training  sessions  to  the  Ethics  Commission. 

16  Sec.  4-^1.555.  -  POWERS  AND  DUTIES  OF  THE  ETHICS  COMMISSION. 

17  (a)  The  Ethics  Commission  shall  provide  forms  for  the  reporting  ofprescribe  the  format  for 

18  the  submission  o/  all  information  required  by  this  Chapter. 

1 9  ib}  The  Ethics  Commission  shall  issue  a  registration  number  to  each  registered  campaign 

20  consultant. 

21  (c/  At  the  lime  o  f  initial  registration  and  reregistration.  the  Ethics  Commission  shall  provide 

22  the  campaign  consultant  with  a  copy  of  the  City's  campaign  and  lobbyist  layvs.  the  Code  of  Conduct 

23  .•ipccijied  in  Section  1.530,  and  any  related  material  which  fhe  Commission  determines  will  sei^v  the 

24  purposes  of  this  Chapter.  Each  campaign  consultant  must  sign  a  statement  acknowledging  receipt  of 

25  thv.'ie  materials. 
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1  (dft)  The  Ethics  Commission  shall  compile  the  information  provided  in  registration  and 

2  quarterly  reports  filed  pursuant  to  this  Chapter  as  soon  as  oracticable  after  ihc  close  of  each 

3  quarter  and  shall  for,vard  a  report  of  the  compiled  information  to  the  Board  of  Supervisors  and  the 

4  Mayorand  make  such  information  available  on  its  website. 

5  (ec)  The  Ethics  Commission  shall  preserve  all  original  reports,  statements,  and  other 

6  records  required  to  be  kept  or  filed  under  this  Chapter  for  a  period  of  five  years.  Such  reports, 

7  statements,  and  records  shall  constitute  a  part  of  the  public  records  of  the  Ethics  Commission 

8  and  shall  be  open  to  public  inspection. 

9  (fd)  The  Ethics  Commission  shall  provide  formal  and  informal  advice  regarding  the 

1 0  duties  under  this  Chapter  of  an  personindividual  or  entity  pursuant  to  the  procedures  specified 

1 1  in  San  Franciscor  Charter  Section  C3.699-1 2. 

12  (ge)  The  Ethics  Commission  shall  have  the  power  to  adopt  all  reasonable  and 

13  necessary  rules  and  regulations  for  the  implementation  of  this  Chapter  pursuant  to  the 

14  procedure  specified  in  Charter  Section  15.102.^ 

15  (f)  At  least  once  a  year,  the  Ethics  Commission  shall  provide  a  workshop  or  training  session 

16  concerning:  this  Chapter. 

17  Sec.  ^.^1540.  -  ADMINISTRATIVE  AND  CIVIL  ENFORCEMENT,  AND  PENALTIES. 

18  fa)  LA  TE  FINES.  If  any  campaign  consultant       an  original  statement  or  report  after  anv 

1 9  deadline  imposedfails  to  submit  anv  information  required  by  this  Chapter,  the  Ethics  Commission 

20  shall,  in  addition  to  any  other  penalties  or  remedies  established  in  this  Chapter,  jii«c  the 

21  campaiffi  consiiltantimpose  a  late  filing  fee  of  $50  per  day  after  the  deadline  until  the  statement  or 

22  repiminformation  is  received  by  the  Ethics  Commission.  If  any  campaigii  consultant  files  an 

23  original  statement  or  report  after  any  deadline  imposed  by  this  Chapter,  when  the  deadline  is  fe^vcr 

24  than  30  days  before  or  after  an  election,  tJic  Ethics  Commission  shall,  in  addition  to  any  other  penalties 

25  fr  remedies  established  in  this  Chapter,  fine  the  campaign  consultant  SI 00  per  day  after  the  deadline 
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1  ufuil  ifii.'  •^hiioffWHi  Of  rvpon    receirt'd  hv  ihe  Ethics  Commission.  The  Ethics  Commission  may 

2  reduce  or  waive  a  fine  if  the  i-.ihics  Commission  determines  that  the  late  filing  was  not  willful 

3  and  that  enforcement  will  not  further  the  purposes  of  this  Chapter.  The  Ethics  Commission  shall 

4  Jt'/^)sii  jH'his  colL-ctcJ  under  this  Section  in  the  Genera/  Fund  of  the  City  and  Count}-  of  San 

5  Erancisco. 

6  (b)  E.\  /-  ( )Ri  E  MEM '  P  ROC  EE  DISCS.  Any  person  who  believes       Section  1.5 1 0th  is 

7  c  'hapicr  has  been  violated  may  file  a  complaint  with  the  Ethics  Commission.  Upon  receipt  of  a 

8  complaint,  or  upon  its  own  initiative,  the  Ethics  Commission  may  investigate  allegations  of  a 

9  violation  of  Section  l.SlOthis  Chapter  and  enforce  the  provisions     Section  l.510this  Chapter 

10  pursuant  to  the  procedures  established  in  San  Francisco  Charter  Section  C3. 699-1 3,  and  the 

1 1  Ethics  Commission's  rules  and  rReQ\i\B^\QT\s  for  Investigations  and  Enforcement  Proceedings 

1 2  adopted  pursuant  to  Charter  Section  1 5.1 02.^ 

1 3  (c)  ADMNISTR.4TIVE  PENALTIES.  When  the  Ethics  Commission,  pursuant  to  the 

14  procedures  specified  in  Charter  Section  C3.699-1 3  and  the  Ethics  Commission's  Reflations  for 

1 5  Investigations  and  Enforcement  Proceedings,  determines  on  the  basis  of  substantial  evidence  that  a« 

1 6  personindividual  or  entity  has  intentionally  or  nesHgentlv  violated  Section  1.510this  Chapter,  the 

17  Commission  may  require  the  pef^senindiyidugl  or  entity  to:  (1)  cease  and  desist  the  violation; 

18  (2)  fie  any  reports  or  statements  or  pay  any  fccssubmit  any  information  required  by  this  Chapter, 

1 9  and/or  (3)  pay  a  monetary  penalty  of  up  to  $5,000  for  each  violation,  or  three  times  the 

20  amount  not  properly  reported,  whichever  is  greater.  The  Commission  may  cancel  for  up  to  one 

21  year  the  registration  of  any  campaign  consultant  m4u)  has  violated  Section  L510.  A  campaign 

22  consultant  whose  registration  has  been  canceled  pursuant  to  this  Section  may  not  provide  campaign 

23  consulting  .wrvices  in  exchange  for  economic  consideration  for  the  (X'riod  that  the  registration  is 

24  canceled   When  the  fK'riod  of  cancellation  ends,  the  campaign  consultant  may  reregister  pursuant  to 
25 
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1  Section  1.5 1 5 fa)  and  (c)Jn  addition  lo  the  administr alive  penalries  set  forth  in  this  Section,  the  Ethics 

2  Commission  may  issue  warning  letters  resardins  viol^dons  and  potential  violations  of  this  Chapter. 

3  (d)  CIVBL  PENALTIES.  Any  pcrsonindividual  or  entity  yvhich  /awH  inglvthat  inientionalh  or 

4  negligently  violates  or  who  causes  am-  otJicr  person  to  violate  Section  I.DlOthis  Chapter  may  be 

5  liable  in  a  civil  action  brought  by  the  City  Attorney  for  an  amount  up  to  $5,000  per  violation,  or 

6  three  times  the  amount  not  properly  reported,  whichever  is  greater. 

7  (e)  Any  person  or  entity  which  intentionally  or  negligently  violates  Section  1.5  JO  is  guilty  of  a 

8  misdemeanor. 

9  fe)  JOINT  AND  SEVEIL4L  LIABILITY.  Should  two  or  more  individuals  or  entities  be 

1 0  responsible  for  am'  violation  under  this  Chapter,  thev  shall  be  jointly  and  severally  liable. 

11  (f)  LIMTTATIONS  PERIOD  FOR  CIVR  AND  ADMINISTRA  TB^E  ENFORCEMENT  N  o 

1 2  administrativer  or  civil,  or  criminal  action  shall  be  maintained  to  enforce  Section  1.510this 

1 3  Chapter  unless  broughtcommenced  within  four  years  after  the  date  the  cause  of  action  accrued 

14  or  the  date  that  the  facts  constituting  the  cause  of  action  were  discovered  by  the  Ethics 

1 5  Commissionr  or  City  Attomey or  District  Attorney,,  whichever  is  later.  For  the  pia-poses  of  this 

16  section,  cm  administrative  action  is  commenced  on  the  date  on  which  the  Ethics  Commission  serves  a 

1 7  probable  cause  report  on  the  respondent  pursuant  to  the  Ethics  Commission's  Regulations  for 

1 8  Investigations  and  Enforcement  Proceedings. 

19  fs)  LEVETATIONS PERIOD  FOR  COLLECTION  OF  FDiES  AND  PENALTIES.  A  civil  action 

20  brought  to  collect  fines  or  penalties  imposed  under  this  Chapter  shall  be  commenced  within  four  years 

21  after  the  date  on  which  the  monetary  penalty  or  fine  was  imposed.  For  purposes  of  this  Sectiom  ^fd^ 

22  or  penalty  is  imposed  when  a  court  or  administrative  agency  has  issued  a  final  decision  in  an 

23  enforcement  action  imposing  a  fine  or  penalty  for  a  violation  of  this  Chapter  or  the  Executive  Director 

24  has  made  a  final  decision  regarding  the  amount  of  a  late  fine  or  penalty  imposed  under  this  Chapter. 

25  The  Executive  Director  does  not  make  a  final  decision  regarding  the  amount  of  a  late  fine  imposed 
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1  unJcr  this  ( 'fuipicr  until  the  Exccuiixe  Director  has  made  a  de  terminal  ion  to  accept  or  not  accept  any 

2  ::vc  a  late  tine  where  such  waiver  is  expressly  authorized  by  this  Chapter  or  a  regulation 

3  .-^M  ru     ./.\  i\  under 

d  (^f/z)  In  investigating  any  alleged  violation  of  Section  1. 5 1 Ot his  Chapter,  the  Ethics 

5  Commission,  including:  its  lixccutive  Director,  and  City  Attorney  shall  have  the  power  to  inspect, 

6  upon  reasonable  notice,  all  documents  required  to  be  maintained  under  Section  1.5l5fi)th\s 

7  Chapter.  This  power  to  inspect  documents  is  in  addition  to  other  powers  conferred  on  the 

8  Ethics  Commission  and  City  Attorney  by  the  Charter,  or  by  ordinance,  including  the  power  of 

9  subpoena. 

10  SEC.  1.5  IQ.    ELECTRONIC  FILING  OF  STATEMENTS  ±ND  REPORTS 

11  ia)  ELECTRONIC  FILLING  REQUIRED.  Whenever  campaigii  consultants  arc  required  by 

12  this  Chapter  to  file  an  original  statement  or  report,  the  Ethics  Commission  may  require  the  consultants 

13  to  file  an  electronic  copy  of  the  statement  or  report.  The  electronic  copy  shall  be  due  no  later  than  the 

14  deadline  imposed  by  this  Chapter  for  filing  the  original  statement  or  report. 

15  (b)  PO  WERS  ±ND  D  UTIES  OF  THE  ETHICS  COMMISSION. 

16  (i)  Pursuant  to  San  Francisco  Charter  Section  15.102,  the  Ethics  Commission  shall  adopt 

17  regulations  specifying  the  electronic  filing  requirements  applicable  to  campaign  consultants.  The 

1 8  Ethics  Commission  shall  adopt  these  regulations  no  fewer  than  120  days  before  the  electronic  filing 

19  requirements  arc  effective. 

20  (ii)  The  Ethics  Commission  shall  prescribe  the  format  for  electronic  copies  of  statements  and 

21  reports  no  fewer  than  90  days  before  the  statements  and  reports  are  due  to  be  filed. 

22  (c)  PENALTIES  If  any  campaign  consultant  files  an  electi-onic  copy  of  a  statement  or  report 

23  after  the  deadline  imposed  by  this  Section,  (he  Ethics  Commission  shall,  in  addition  to  any  other 

24  fK'nalties  or  remedies  established  in  this  Chapter,  fine  the  campaign  consultant  S 10  per  day  after  the 

25  deadline  until  the  electronic  copy  is  received  by  the  Ethics  Commission.  The  Ethics  Commission  may 
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1  reduce  or  waive  a  fine  if  the  Commission  determines  that  the  late  filing  was  noi  willful  ami  (hai 

2  enforcement  will  not  further  the  purposes  of  this  Chapter.  The  Ethics  Commission  shall  deposit  funds 

3  collected  under  this  Section  in  the  General  Fund  of  the  City'  and  County  of  San  Francisco. 

4  SEC.  1.545.  -  PROVISION  OF  FALSE  OR  MISLEADING  INFORMATION  TO  THE  ETHICS 

5  COMMISSION:  WITHHOLDING  OF  INFORMATION. 

6  Any  individual  or  entity  that  knowingly  or  willfully  furnishes  false  or  fraudulent  evidence. 

7  documents,  or  information  to  the  Ethics  Commission  under  this  Chapter,  or  misrepresents  any  maierial 

8  fact,  or  conceals  any  evidence,  documents,  or  information,  or  fails  to  furnish  to  the  Ethics  Commission 

9  any  records,  documents,  or  other  information  required  to  be  provided  under  this  Chapter  shall  be 

10  subject  to  the  penalties  provided  in  Section  1.540. 

11  SEC.  1.550.  -  DEPOSIT  OF  FUNDS 

12  The  Ethics  Commission  shall  deposit  all  funds  collected  under  this  Chapter,  including  payments 

1 3  for  registration  fees,  late  fines,  and  administrative  penalties,  in  the  General  Fund  of  the  CiP^'  and 

14  County  of  San  Francisco. 

15  SEC.  4^1.555.  -  CODE  OF  CONDUCT. 

16  At  the  time  of  initial  registration  and  rcrcsisti^ationannuallv  thereafter  no  later  than  February 

1 7  7,  eacli  cannpaign  consultant  must  elect  whether  to  voluntarily  comply  with  the  following  Code 

18  of  Conduct: 

19  "I  am  familiar  with  all  the  laws,  rules  and  regulations  applicable  to  local  campaigns: 

20  "I  will  not  knowingly  make  false  statements  about  the  qualifications  or  positions  cf  any 

21  candidate,  or  about  the  scope  and  effect  of  any  measure; 

22  "I  will  not  knowingly  make  false  statements  that  any  real  or  fictitious  person  supports  or 

23  opposes  a  candidate  or  measure; 
24 

25 
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1  "In  the  event  that  I  make  inadvertent  false  statements  about  the  qualifications  or 

2  positions  of  any  candidate  or  about  the  scope  and  effect  of  any  measure,  I  will  endeavor  to 

3  provide  corrected  information  in  written  form  to  the  Ethics  Commission  within  five  days; 

4  "I  will  refrain  from  appealing  to  prejudice  in  the  conduct  of  a  campaign,  and  from 

5  conducting,  managing  or  advising  a  campaign,  which  appeals  to  prejudice  based  on  race, 

6  gender,  ethnic  background,  religious  affiliation  or  nonaffiliation,  sexual  orientation,  age, 

7  disability,  or  economic  status: 

8  "I  will  refrain  from  seeking  to  obtain  the  support  of  or  opposition  to  any  candidate  or 

9  measure  by  the  use  of  financial  inducements  or  by  the  use  of  threats  or  coercion; 

10  "I  will  refrain  from  influencing  the  submission  of  a  measure  to  the  San  Francisco  voters 

1 1  for  the  sole  purpose  of  obtaining  economic  consideration  for  campaign  consulting  services; 

12  "I  will  disclose  through  a  filing  at  the  San  Francisco  Ethics  Commission  any 

13  agreements  that  would  result  in  a  campaign  consulting  contract  resulting  from  my  efforts  to 

14  influence  the  submission  of  a  measure  to  the  San  Francisco  voters  at  the  time  that  I  seek 

15  submission  of  any  such  measure; 

16  "I  will  refrain  from  seeking  to  evade,  or  participating  in  efforts  of  others  to  evade,  the 

17  legal  requirements  in  laws  pertaining  to  political  campaigns; 

18  "I  will  not  knowingly  participate  in  the  preparation,  dissemination,  or  broadcast  of  paid 

19  political  advertising  or  campaign  materials  that  contain  false  information:  and 

20  "I  will  refrain  from  accepting  clients  whose  interests  are  adverse  to  each  other." 

21  SEC.  -l-&^1.560.  -  SEVERABILITY. 

22  If  any  Section,  subsection,  subdivision,  sentence,  clause,  phrase  or  portion  of  this  Chapter,  or 

23  the  application  thereof  to  any  person  or  entity  is  for  any  reason  held  to  be  invalid  or  unconstitutional 

24  by  the  decision  of  any  court  of  competent  jurisdiction,  such  decision  shall  not  affea  the  validity'  of  the 

25  remaining  portions  of  this  Chapter  or  its  application  to  other  persons,  business  entities,  or 
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1  organizations.  The  Board  of  Supervisors  hereby  declares  thai  it  would  have  adopted  (his  Chapter,  and 

2  each  Section,  subsection,  subdivision,  sentence,  clause,  phrase  or  portion  thereof  irrespective  of  the 

3  fact  that  any  one  or  niore  Sections,  subsections,  subdivisions,  sentences,  clauses,  phrases,  or  portions. 

4  or  the  application  thereof  to  any  person  or  entity,  to  be  declared  invalid  or  unconstitutional. 

5  If  any  provision  of  this  Chapter,  or  the  application  thereof  to  any  person  or  circumstance,  is 

6  held  invalid,  the  validity  of  the  remainder  of  the  Chapter  and  the  applicability  of  such  provisions  to 

7  other  persons  and  circumstances  shall  not  be  affected  thereby. 

8  SEC.  4rS4S1.565.  -  CONSTRUCTION  WITH  OTHER  LAWS. 

9  Lobbying  by  campaign  consultants  and  employees  of  campaign  consultants  is 

10  govemed  by  the  applicable  provisions  of  Article  II,  Chapter  1  of  this  Code,  including  Section 

11  2.1 1 7,  which  prohibits  campaigii  consultants  and  employees  of  campaign  consultants  f-om 

12  communicating  with  current  and  former  clients  on  behalf  of  another  person  or  entity  for  the  purpose  of 

13  influencing  local  legislative  or  administrative  action  in  exchange  for  economic 

14  considcrationspecifically  regulates  lobbying  by  campaign  consultants. 

15  Section  2.  The  operative  date  of  this  ordinance  shall  be  January  1,  2013,  unless  the 

16  Ethics  Commission  approves  a  resolution  establishing  a  later  operative  date  for  the  ordinance. 

17  The  Ethics  Commission  shall  not  establish  an  operative  date  for  the  ordinance  less  than  60 

18  days  from  the  date  of  the  resolution's  adoption. 
19 

20  APPROVED  AS  TO  FORM: 

DENNIS  J.  HERRERA,  City  Attorney 

22  By:  

JONATHAN  GIVNER 

23  Deputy  City  Attorney 

24 
25 
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City  and  County  of  San  Francisco 


Office  of  the  City  Ahorney 


Dennis  J.  Herrera 
City  Attorney 


Jon  Givner 

Deputy  City  Attorney 


DIRECT  DIAL:  (4151534-4694 
E-MAIL  jon.givner@sfgov.org 


MEMORANDUM 


TO: 


MEMBERS,  San  Francisco  Ethics  Commission 


CC: 


JOHN  ST.  CROIX,  Executive  Director 


FROM: 


Jesse  Capin  Smith  <^ 
Chief  Assistant  City  Attorney 
Jon  Givner(J^ 
Andrew  Shen  1^ 
Deputy  City  Attorneys 


DATE: 


Januarys,  2011 


RE: 


Retention  of  Outside  Counsel  for  Advice  Regarding  the  201 1  Mayoral  Eleciion 


Consistent  with  City  Attorney  Dennis  Herrera's  August  27,  2010  memorandum  regarding 
legal  advice  on  matters  concerning  the  201 1  mayoral  election,  we  recommend  that  you  retain 
outside  counsel  to  advise  the  Ethics  Commission,  in  place  of  this  Office,  on  legal  issues  relating 
directly  to  that  election.  A  copy  of  the  August  27  memorandum  is  attached  for  your  reference. 

As  discussed  in  section  IV  of  that  memorandum,  we  have  a  reciprocal  relationship  with 
three  public  law  offices  with  expertise  in  municipal  law:  the  Oakland  City  Attorney,  the  Santa 
Clara  County  Counsel,  and  the  San  Mateo  County  Counsel.  Since  the  issuance  of  the  August  27 
memorandum,  the  Board  of  Supervisors  has  retained  the  Santa  Clara  County  Counsel  to  provide 
advice  regarding  mayoral  succession,  and  the  Elections  Commission  has  retained  the  San  Mateo 
County  Counsel  to  assist  in  election  matters  that  relate  directly  to  the  201 1  mayoral  election. 
Because  of  its  expertise  in  campaign  finance,  the  existence  of  a  pubhc  financing  program  in 
Oakland,  and  the  interest  in  distributing  the  relevant  work  among  outside  counsel,  we 
recommend  that  you  retain  the  Oakland  City  Attorney's  Office,  which  has  agreed  to  provide  its 
legal  representation  without  charge.  We  understand  that  Supervising  Attorney  Mark  Morodomi 
will  primarily  handle  your  questions,  although  he  may  assign  tasks  to  other  deputies  in  the  office 
as  needed.  Mr.  Morodomi  has  extensive  experience  with  state  and  local  campaign  finance  laws, 
and  we  believe  he  and  his  colleagues  would  be  appropriate  counsel  for  the  Ethics  Commission. 

The  contact  information  for  Mr.  Morodomi  is  as  follows:  Mark  Morodomi,  Supervising 
Attorney,  Oakland  City  Attorney's  Office,  1  Frank  Ogawa  Plaza,  6th  Floor,  Oakland,  CA  94612; 
phone  (510)  238-6101. 


cc:  Mark  Morodomi,  Supervising  Attorney,  Oakland  City  Attorney's  Office 
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Reception:  (415)  554-4700  Facsimile:  (415)  554-4745 
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City  and  County  of  San  Francisco 


Office  of  the  Cr/  Ahorney 


Dennis  J.  Herrera 
City  Attorney 


DIRECT  DIAL:  (415)554-4748 
E-MAJL  tcrc.ccillns@sfgov.crg 


MEMORANDUM 


TO:    .       .  MAYOR  GAVIN  NEWSOM 
,  MEMBERS,  San  Francisco  Board  of  Supervisors 

MEMBERS,  San  Francisco  Elections  Commission 
MEMBERS,  San  Francisco  Ethics  Commission 
ANGELA  CALVILLO,.  Clerk  of  thie  Board  of  Supervisors 
JOHN  ARNTZ,  Director  of  Elections 
JOHN  ST.  CROIX,  Execi^ji^irector,  Ethics  Commission 

FROM:       DENMS  J.  HERRER 
-   City  Attorney 

DATE:      .  August??,  2010    '  ; 

RE:       ^     Legal  Advice, on  Matters  Concerning  the  Mayor's  Race 


Yesterday  I  took  the  fixst  steps  to  raise  funds  as  a  possible  candidate  for  the  Mayor  of  San 
Francisco.  During  the  campaign,  I  will  continue  to  serve  as  the  City  Attorney  for  the  City  and 
County  of  San  Francisco.  This  memorandmn  explains  the  City  Attorney's  Office's  policies 
regarding  representation  of  the  City  during  the  Mayor's  race.  Following  a  short  period  of 
administrative  transition,,  the  policies  described  in  this  memorandum  will  apply  during  the  period 
(the  "Campaign  Period")  beginning  September  10,  2010  and  ending  at  the  conclusion  of  the 
campaign,,.which  I  anticipate  will  be  the  day  the  Board  of  Supervisors  (the  "Board")  declares  the 
results  of  the  November  8,  2011  election. 

Summary 

■  ■  Urider.the  San  Francisco  Charter,  the  City  Attorney's  OfBce  provides  a  range  of  legal 
advice  and  representation  to  the  City's  officers,  departments,  boards  and  commissions,  including 
advice  regarding  elections  and  campaign  finance.  Due  to  my  decision  to  be  a  candidate  in  the 
Mayor's  race,  I  intend  to  limit  involvement  of  the  City  Attorney's  Office  and  not  personally 
participate  in  legal  advice  about  matters  related  to  elections  and  campaign  requirements  during 
the  Campaign  Period.  To  avoid  even  the  appearance  of  any  conflicts  of  interest,  the  City 
Attorney's  Office  has  implemented  the  following  protocols. 

First,  when  a  legal  question  directly  involves  the  election  or  campaign  for  Mayor,  ±ie 
City  Attorney's  Office  will  not  handle  the  matter,  histead,  the  City  will  retain  outside  counsel 
for  advice  and  assistance,  preferably  from  other  public  law  offices.  The  City  Attorney's  Office 
has  already  made  preliminary  arrangements  with  three  local  public  law  offices  to  advise  Cir/ 
departments  about  the  hmited  range  of  issues  directly  mvoiving  the  election  and  campaign  for 
Mayor.  This  arrangement  is  consistent  with  past  practices;  my  Office  has  a  standing  reciprocal 
agreement  with  other  local  law  offices  to  provide  legal  support  at  no  cost  in  situations  like  this. 

Second,  when  a  legal  question  involves  elections  or  campaigns  but  does  not  directly 
involve  the  election  or  campaign  for  Mayor,  the  City  Attorney's  Office  will  handle  the  matter, 
hut  I  will  not  par.tieipate  in- thet  matter  during  the  Campaign  Period.  Within  the  next  week,  the 
Office  will,  estabhshlaisereenisp-.that:!  will  not  be, involved  in  any  legal  advice  regarding. the 
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November  201 1  election  or  campaigns,  nor  for  that  matter  will  I  be  involved  in  any  legal  advice 
about  the  upcoming  November  2010  election  or  campaigns. 

Third,  for  all  other  matters,  the  City  Attorney's  Office  will  continue  to  represent  the  City 
with  my  full  involvement.  Except  in  the  two  circumstances  described  above,  I  will  remain 
actively  involved  in  decisions  regarding  litigation,  legislation,  contracts,  legal  advice, 
investigations  and  claims. 


I.        The  Role  of  the  City  Attorney 

.As  described  in  Charter  section  6. 102,  the  City  Attorney  is  the  legal  counsel  for  the  City. 
In  thai  capacity,  the  City  Attorney  oversees  an  Office  that  represents  the  City,  including  its 
officers  and  employees,  in  htigation;  drafts  and  approves  legislation  and  contracts;  and  provides 
legal  advice  to  the  City  and  its  conmiissions,  ofncers  and  employees.  See  S.F.  Charter  §  6.102.  ' 
The  Office  regularly  advises  the  Department  of  Elections,  the  Elections  Commission,  the  Ethics 
Com_mission,  the  Board  and  the  Mayor's  Office,  each  of  which  plays  a  role  in  funding,  oversight 
and  administration  of  local  elections.  The  City  Attorney's  Office  regularly  advises  those 
agencies  on  a  range  of  matters,  some  that  are- specific  to  elections  or  campaigns  and  others  that 
relate  to  general  administrative  matters  that  all  City  departments  face.  The  general 
administrative  advice  includes  legal  advice  about  notice  and  agenda  requirements  for  public 
meetings,  responses  to  public  records  requests,  the  City's  contracting  process,  contract 
administration,  personnel  issues,  and  other  similar  sorts  of  matters.  • 

The  Office's  advice  and  representation  on  election-  and  campaign-related  matters  varies 
depending  on  the  circumstances,  and  typically  include  the  following: 

•    Department  of  Elections  and  Elections  Commission:  The  Office  provides  advice 
regarding  federal,,  state  and  local  elections  laws;  "represents  the  City  in  election-related 
litigation;  and  assists  in  drafting  materials  for  publication  in  the  Voter  Information 
Pamphlet. 

.  •    Ethics  Commission:  The  Office  advises  on  the  application  and  interpretation  of  local 
and  state  laws  regarding  campaign  finance  regulation,  and  drafts  ordinances  and 
regulations  govermng  campaign  fiuance  and  campaign  conduct.  In  administi-ative 
enforcement  proceedings  alleging  violations  of  campaign  laws,  the  Office  provides 
advice  to  the  Commission  and  its  staff.  The  Office  also  represents  the  City  in 
litigation  regarding  campaign  finance  matters. 

.  •    Board  of  Supervisors  and  Mayor:  The  Office  drafts  legislation  and  advises  on  legal 
iiisues  raised  by  proposed  legislation  regarding  campaigns  and  elections,  including 
amendments  to  the  City  Charter,  the  City's  Campaign  Finance  Reform  Ordinance 
("CFRO")  and  the  City's 'Municipal  Elections  Code  ("MEC").  The  Boai'd  has  the 
authority  to  place  measures  on  the  ballot,  and  this  Office  usually  drafts  or  approves 
those  measures  as  to  form  and  advises -die  Board  and  the  Mayor  regarding  that 
process.  Also,  the  Mayor  or  four  or  more  individual  members  of  the  Board  may 
submit  a  policy  measure. or  ordinance  to  the  voters,  and  this  Office  sometimes  drafts 
those  measures  and  advises  .the  Mayor  and  Board  about  them,  though  we  do  not 
approve,  them  as  toiform-..  This  Office  also  provides  advice  on  budgetaiy  matters 
relation  to  tiie.  adoption  of  the  budget  and  the  City's  funding  of  the  Department  of 
Elections  and  Elections  Commission  and  tlie  Ethics  Commission. 
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•    City  Attorney' s  Office:  In  addition  to  its  role  advising  and  representing  City 

departments,  the  Gity  Attorney's  Office  also  has  independent  obligations  regarding 
•  certain  matters  impacting  elections  and  campaigns.  For  instance,  the  City  Attorney 
drafts  a  title  and  summary  for  each  proposed  local  pleasure  circulated  in  an  inidadve 
petition  (Cal.  Elec.  Code  §  9203);  prepares  the  ballot  question  for  most  local 
measures  that  appear  on  the  City  ballot  (MEC  §  510);  reviews  proposed  formal 
■i  opinions  firom  Ihe  Ethics  Commission  and  determines  whether  to  concur  in  their 

conclusions  (S.F.  Charter  §  C3. 699-12);  and  determines  whether  to  investigate  and 
prosecute  complaints  of  campaign  finance  violations  (S.F.  Charter  §  C3. 699- 13 (a); 
CFRO  §'1. 170(b))-     \  '  ■ 

n.       The  City  Attorney's  Office  and  the  2011  Election 

As  City  Attorney,  I  am  responsible  for  ensuring  that  every  City-  officer,  department,  board 
and  commission  receives  the  highest  quality  legal  representation,  and  my  mayoral  candidacy  will 
not  interfere  with  that  goal.  During  the  Campaign  Period,  I  will  take  the  following  steps  to 
ensure- that  the  City  continues  to  receive  that  hi^est  quahty  legal  representation  and  to  avoid 
even-  the  possihle  appearance  of  conflicts  of  interest. 

A.       Matters  That  Directly  Involve  the  Mayoral  Election  or  Campaign. 

Dui-ing  the  Campaign  Period,  the  City  Attomey's  Office  will  not  handle  legal  questions 
that  directly  involve  the  mayoral  election  or  campaign.  As  section  TV  of  this  memorandum 
explains  further,  the  affected  departments  should  select  outside  counsel  in  advance  to  advise  cr 
represent  them  in  those  matters,  consistent  with  past  practices. 

The  following  examples  illustrate  when  an  affected  department  should  rely  on  outside 
counsel. '  These  examples,  and  each  of  the  examples  listed  in  the  remaining  sections  of  this 
memorandufn,  are'forilliisffation  piifposes"ohly;"ahd.  an  exhaustive  list  of 

possible  issues. 

Example  1  -  Election  questions  regarding  Mayoral  candidates.  The  Department  of 
Elections  has  a  legal  question  conceming  the  ballot  designation,  candidate  qualification 
statement,  nomination  documents  or  electioneering  activities  of  a  candidate  for  Mayor. 
Because  this  question  pertains  specifically  to  the  election  or  campaign  for  Mayor,  the 
City  Attorney's  Office  will  not  handle  the  matter. 

,  Example  2  -  Campaign  finance  questions  regarding  Mayoral  candidates.  The  Ethics 
Commission  has  a  legal  question  regarding  the  application  of  campaign  finance  laws  to  a 
particulai-  candidate  for  Mayor,, such  as:  (a)  whether  the  candidate  qualifies  for  the  Civf  s 

.  partial  public  financing  program;  (b)  whether  a  particular,  mailer  supports  or  opposes  the 
candidate,  potentially  increasing- the  candidate's  spending  limit;  (c)  whether  a  political 
expenditure  was  independent  or  was  coordinated  with  the  candidate's  campaign;  or  (d) 
whether  the  candidate  used  public,  funds  for  a  lawful.purpose.  Because  diese  questions 
pertain  specifically  to  tbe  election  or  campaign  for  Mayor,  the  City  Attorney's  Office  will 
not  handle  the  matters. 

■• ;  ■  'Example  3  -  Complaints  filed  withEthics  Commission  alleging' violations  in  the  mayoral 
'■  -  cctmpaign.-  .'sThe.  Ethics  Conmii:gsrdn>  receives  a  complaint  alleging  a  violation  of  the.local; 
'  campaign  finance  laws  by  a  candidate  for  Mayor  or  by  a  conirmtteesupportm 
opposing  a  candidate  for  Mayor.t  ;The  Commission's  staff  seeks  legal  advice  regai'ding 
-  ■  how  to  prosecute  the  complaint. Because  these  questions  pertain  specifically  to  die 
-  •     election  or  campaign^ for. Mayor,  the- City  Attomey's  Office  will  not  handle  the  matter. 
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For  these  matters  where  the  City  Attorney's  Office  will  not  be  providing  legal  advice, 
outside  counsel  will  handle  the  matter  during  the  Campaign  Period.  In  each  such  instance,  the 
outside  counsel  may  contact  the  City  Attorney's  Office  to  inquire  whether  this  Office  has  any 
existing  materials,  such  as  previously-issued  memoranda  or  research  files,  that  could  be  relevant 
to  the  issue  at  hand.  Neither  outside  counsel  nor  my  staff  will  involve  me  in  any  of  these 
informational  inquiries  and  exchanges. 

Also,  if  any  such  matter  is  still  pending  after  the  Campaign  Period  ends,  this  Office  will 
re-evaluate  whether  use  of  outside  counsel  is  still  needed.  That  determinanon  will  depend  on 
whether  the  acts  alleged  in  the  complaint  involved  or  affected  my  campaign. 

B.       Matters  Involving  Elections  or  Campaign  Conduct  That  Do  Not  Directly 
Involve  the  Mayoral  Election  or  Campaign. 

When  a  legal  question  does  not  directly  involve  the  election  or  campaign  for  Mayor,  use 
of  outside  counsel  is  not  necessary.  In  those  circumstances,  the  affected  City  department  will 
consult  as  usual  with  the  City  Attorney's  Office.  But  to  avoid  even  an  appearance  of  a  conflict 
of  interest,  I  will  not  participate  in  matters  involving  elections  or  campaigns  during  the 
Campaign  Period.  The  City  Attorney's  Office  will  adopt  a  screen,  memorialized  in  writing,  so 
that  tie  deputies  handling  general,  election  and  campaign  matters  regarding  the  November'2010 
and  20 11  elections  do  not  communicate  with  me  about  these  matters.  The  screen  will  also  apply 
to  the  Office's  Managing  Attorney,  Marisa  Moret:  Chief  Assistant  Jesse  Smith  will  supervise  the 
deputies  handling  the  matters  and  wiU  have  final  authority  for  the  Office's  decisions. 

The  following  examples  illustrate  when  the  Office  wiU  screen  me  from  participating  in 
advice  about  elections  or  campaign  conduct  during  the  Campaign  Period: 

Example  1  -  Election  law  questions.  The  Department  of  Elections  has  legal  questions 
concerning  (a)  the  qualifications,  nomination  documents  or  electioneering  activities  of  a 
candidate  for  another  City  office,  (b)  the  process  for  qualifying,  withdrawing  or 
resubmitting  ballot  measures,  or  (c)  operational  issues  such  as  certification  of  the  City's 
voting  system,  operation  of  satellite  voting  locations  for  early  voting,  or  implementation 
of  laws  regarding  voter  registration.  These  questions  do  not  pertain  specifically  to  the 
election  or  campaign  for  Mayor,  so  the  City  Attorney  's  Office  wiU  handle  the  matters 
without  my  participation  during  the  Campaign  Period. 

Example  2  -  Campaign  finance  questions.  The  Ethics  Commission  has  a  legal  question 
about  interpretation  of  campaign  finance  laws  like  the  City's  contribution  limits  or 
disclosure  rules,  or  about  the  effect  of  a  pending  appeals  court  case  on  the  City's  public 
financing  system.  The  question  is  not  related  to  any  particular  candidate  or  race.  This 
question  dees  not  pertain  specifically  to  the  election  or  campaign  for  Mayor,  so  the  City 
Attorney's  Office  will  handle  it  without  my  participation  dming  the  Campaign  Period. 

Example  3  -  Tasks  related  to  ballot  measures.  The  City  Attorney's  Office  is  responsible 
for  preparing  the  tide  and  summary  for  proposed  baUot  measures  and  for  prepai-ing  ballot 
questions  for  measures  tliat  have  qualified  for  the  ballot.  A  designee  of  the  City 
Attorney's  Office  alsoisits  as  an  ex  officio  member  of  the  Ballot  Simplification 
Committee  and  prepares  an. initial  draft  digest  for  each  measure  that  the  Cornmittee  , 
considers.  These  tasics.  do  not  pertain  specifically  to  the  election  or  campaign  for  Mayor,  ^ 
so  the  City  Attorney's  Office'will  handle  them  without  my  paificipation  during'  die  ' 
Campaign  Period.  '  j  ■  ' 
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Example  4  -  Litigation  regarding  elections  or  campaign  finance.  A  lawsuit  is  filed 
against  the  City  challenging  the  City's  voting  system,  ballot  materials,  or  the  application 
of  the  City's  campaign  finance  laws.  The  htigation  does  not  specifically  pertain  eo  the 
election  or  campaign  for  Mayor,  so  the  City  Attorney's  Office  will  handle  it  without  my 
participation  during  the  Campaign  Period. 

Example  5  -  Elections  or  campaign  finance  legislation.  The  Board  or  the  Mayor  seeks 
assistance- drafting  legislation  to  amend  the  Charter,  the  CFRO,  or  the  MEC  m  a  way  that 
would  affect  local  campaigns  or  elections,  or  seeks  legal  advice  about  such  legislation 
while  it  is  .pending.  Or,  similarly,  the  Ethics  Commission  seeks  assistance  drafting 
regulations  to  inteipret  the  CFRO.  These  questions  do  not  pertain  specifically  to  the 
election  or  campaign  for  Mayor,  so  the  City  Attorney's  Office  will  handle  them  without 
,    my  participation  during  the  Campaign  Period. 

Example  6  —  General  advice  to  Department  of  Elections,  Elections  Commission  and 
Ethics  Commission.  The  Department  of  Elections,  Elections  Commission  or  Ethics 
Commission  has  a  legal  question  concerning  one  of  the  general  laws  that  govern  all  C'lVy 
agencies,  such  as  a  law  governing  public  meetings,  public  records,  contracting,  or 
personnel.  In  most  circumstances,  because  this  advice  could  impact  the  City  departments 
responsible  for  oversight  of  local  elections  and  campaigns,  the  City  Attorney's  Office 
will  handle  it  without  my  participation  during  the  Campaign  Period. 

C.       Matters  That  Do  Not  Involve  Elections  or  Campaign  Finance 

Most  of  this  Office's  legal  work  is  unrelated  to  our  advice  regarding  elections  and 
campaigns.  When  a  legal  question  does  not  involve  the  November  2010  or  November  201 1 
election  or  campaign  and  election  issues  in  those  years,  the  affected  City  departments  wiH 
consult  as  usual  with  the  City  Attorney's  Office.  I  will  continue  my  involvement  and  remain  the 
final  decision-maker  for  the  Office.  For  example,  for  aU  such  matters,  the  Office  wii]  continue  to 
draft  legislation  and  approve  it  as  to  form,  provide  legal  opinions  upon  request,  represent  boards 
and  comrnissions  in  public  meetings,  represent  the  City  in  htigation,  and  provide  advice  to 
officers,  departments,  boards  and  commissions  on  a  wide  variety  of  matters.  The  following 
examples  illustrate  the  type  of  matter  that  the  Office  will  handle  without  any  screen. 

Example  1  -  Legislation.  A  member  of  the  Board  requests  that  the  City  Attorney' s 
Office  draft  legislation  on  a  matter  unrelated  to  elections  or  campaign  finance.  The 
legislation  wiU  address  a  controversial  topic  that  could  be  a  matter  of  policy  debate  in  ±e 
campaign  for  Mayor.  Because  the  legislation  does  not  involve  elections  or  campaign 
conduct,  the  City  Attorney' s  Office  wiU  handle  the  matter  with  my  involvement.  This 
approach  is  consistent  with  past  practice  in  campaigns  where  my  predecessors  or  I  ran  for 
re-election  as  City  Attorney.  Though  a  sitting  City  Attorney  may  state  personal  policy 
positions  during  a  campaign,  those  positions  do  not  interfere  with  the  City  Attorney"  s 
Charter  role  in  approving  legislation  or  my  professional  responsibihties  as  City  Attorney. 

Example  2  -  Litigation.  A  lawsuit  is  filed  against  the  City,  or  my  Office  files  a  lawsuit, 
on  a  matter  unrelated  to  elections  or  campaign  finance.  The  litigation  will  address  a 
controyersial  topicand  lmayrefertoitintihecourseof  my  campaign.  Because  the 
!■  ■■. ..  ■  litigation  does  not  involve  elections  or,  campaign  conduct,  the  City  Attorney's  Office  wiU 
•  handle  the  matter  with  my  involvement. 

Example  3  -  Redistricting.  Following  the  publication  of  the  2010  Census,  the 
Department  of  Elections  or  the  Elections  Task  Force  seeks  legal  advice  regai-ding  the  ' 
'       ,  .  apportionment  of  Supei-visorial  districts.  Because  this  advice  wiU  not  affect  elections  cr 
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campaigns  in  November  2010  or  November  201 1, 1  will  continue  to  be  in  charge  of  the 
City  Attorney's  Office's  handling  of  the  matter. 

Example  4  -  Post-election  determinations  regarding  conflicting  measures.  The  voters 
adopt  two  measures  in  a  single  election  addressing  the  same  subject  matter.  The  City 
Attorney's  Office  must  review  the  two  measures  to  determine  which  provisions  of  the 
two  measures  conflict,  if  any,  and  how  they  should  be  codified.  Because  this  task 
involves  staoitcry  interpretation  rather  than  elections  or  campaign  conduct,  . the  City 
Attorney's  Of5ce  will  handle  the  matter  with  my  involvement. 

Example  5  -  General  advice  to  City  departments.  A  City  department  that  does  not 
regulate  campaigns  or  elections  has  a  legal  question  a  law  governing  public  meetings, 
public  records,  contracting,  or  personnel.  Because  this  advice  does  not  involve  elections 
or  campaign  conduct,  the  City  Attorney's  Oftice  will  handle  the  matter  with  my 
mvclvement. 

III.      Determination  to  Use  Outside  Counsel  or  to  Screen  the  City  Attorney  from 
Participation 

It  may  not  always  be  clear  which  of  the  categories  described  above  apphes  to  a  particular 
legal  question.  During  the  Campaign  Period,  the  determination  about  whether  a  particulai'  matter 
should  be  referred  to  outside  counsel,  handled  by  die  City  Attorney's  Office  without  my 
participation,  or  handled  by  the  City  Attorney's  Office  under  my  super-vision  will  depend  on  the 
facts  and  circumstances  of  the  situation.  Chief  Assistant  Jesse  Smith,  or  any  deputy  city  attorney 
designated  by  him  for  particular  matters,  will  be  responsible  for  making  these  determinations,  in 
consultation  with  the  department  seeking  the  advice  or  representation  and  the  City  Attorney's 
Office's  Ethics  and  Elections  Team. 

rV.      Hiring  Outside  Counsel 

As  1  mentioned  above  ki  this  memorandum,  it  is  likely  that  the  Ethics  Commission,  and 
possibly  the  Department  of  Elections  or  Elections  Commission,  wiU  require  outside  counsel. 
From  time  to  time,  our  Office  .caUs  on  other  pubhc  law  offices  to  serve  as  outside  counsel  in 
particular  matters.  In  remrn,  my  Office  has  occasionally  acted  as  outside  counsel  for  other 
iccaiities  when  their  in-house  attorneys  were  unavailabie.  This  arrangement  has  proven  effective 
in  ensuring  that  the  City  receives  high  quality  legal  advice  with  a  minimal  expenditure  of  City 
resources.  We  have  utilized  this  arrangement  in  past  elections  with  success.  For  example,  in 
2009,  the  Department  of  Elections  and  the  Elections  Commission  retained  the  Santa  Clara 
County  Counsel's  Ofnce  to  advise  them  about  legal  matters  directly  affecting  the  City 
Attorney's  election  when  I  was  the  incumbent  candidate.  I  recommend  taking  the  same 
approach  during  the  Campaign  Period. 

My  Office  already  has  contacted  the  Oakland  City  Attorney,  Santa  Clara  County 
Counsel,  and  San  Mateo  County  Counsel,  and  all  three  offices  have  offered  to  serve  as  the  City's 
outside  counsel  on  the  issues  discussed  in  section  n(A)  of  this  memorandum.  These  agencies 
will  not  charge  die  City  for  their  time.  Because  of  dieir  expertise  and  the  cost  savings,  I 
encourage  each  of  the  affected  departments  to  retain  one  of  these  agencies  as  their  outside 
counsel.  My  Office  will  work  closely  with  you  to  facilitate  those  aiTangements.  The  Etliics 
Coniniission  and  the  Department  of  Elections  and  Elections  Coiiunission  finalize  these  '  ' 

an-angements  as  soon  as  possible  to  ensure:  that  the  City  receives  timely  advice  from  qualified  '  '  ;  . 
counsel  when  the  need  aiises.  ' 
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li  any  department  chooses  to  seek  outside  counsel  other  than  from  die  public  law  offices 
listed  above,  the  department  should  be  guided  by  the  Charter  sections  that  set  criteria  for  outside 
counsel  when  the  City  Attorney  has  a  conflict  of  interest.  Those  sections  require  the  City  to 
"give  preference  to  engaging  the  services  of  a  City  attorney's  office,  a  County  counsel's  office  cr 
other  public  entity  law  office  with  an  expertise"  regarding  the  subject  matter  of  the 
representation.  S.F.  Charter  §§  6.102(1),  13.104.5.  When  private  counsel  is  necessary,  the 
attorney  retained  by  the  City  "must  be  a  member  in  good  standing  with  the  Bar  of  California" 
and  must  have  "at  least  five  years  experience"  in  the  subject  matter  of  the  representation.  Id. 
The  cost  of  outside  counsel  must  be  covered  by  the  budget  of  the  department  requesting  the  legal 
advice  or  representation.  Id.  Charter  section  13.104.5,  which  addresses  the  use  of  outside 
counsel  by  &e  Elections  Commission  and  the  Department  of  Elections  when  the  City  Artomey  is 
standing  for  election,  also  provides  that  the  outside  counsel  must  comply  with  speciilc  conflict  of 
interest  rules  designed  to  niinirmze  the  risk  of  politicai  influence.  I  recommend  that  any  outside 
counsel  retained  to  advise  the  City  on  matters  directly  involving  the  election  or  campaign  for 
Mayor  should  comply  with  the  same  rules. 

I  am  making  every  effort  to  ensure  that  the  City  receives  the  best  possible  legal 
representation  during  this  period.  If  you  have  any  questions  about  the  policies  set  forth  in  this 
memorandum,  feel  free  to  contact  ine,  or  Jesse  Smith  or  the  general  counsel  assigned  to  work 
with  your  department. 
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EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COM>nSSION 
For  the  Meeting  of  January  10,  2011 

1.  Budget. 

As  previously  reported,  the  Mayor  has  provided  a  budget  target  to  all  City-  departments, 
which  have  been  asked  to  submit  a  savings  equal  to  10  percent  of  the  department's  base 
General  Fund  support  (or  $213,023  for  the  Commission)  and  a  10  percent  contmgency 
cut.  Of  the  10  percent  target,  we  have  submitted  the  2.5  percent  savings  proposal 
($53,256)  that  was  due  December  21;  the  remaining  $159,767  is  due  with  the  budget 
submission  in  February.  With  the  10  percent  contingency,  the  amount  of  cuts  requested 
from  the  Commission  is  $426,045. 


2.  Public  Financing  of  Candidates  -  Mayoral  Program  2011 

Staff  has  posted  manuals  and  forms  for  the  November  201 1  election,  including  manuals 
and  forms  relating  to  the  Mayoral  public  financing  program.  Training  for  candidates 
running  for  office  in  November  201 1  will  take  place  on  the  following  four  dates  in 
201 1 :  January  27,  April  12,  June  23  and  August  9.  Staff  continues  to  accommodate 
specific  requests  for  training. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  pubhc  funds  beginning  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 

3.  Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  December  13,  2010,  the  Ethics  Commission  has 
received  one  new  complaint,  and  resolved  four  complaints.  There  are  29  pending 
complaints  alleging  violations  within  the  Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

10 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

0 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

12 

TOTAL 

29 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100*  Fax  (415)  252-3112 
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4.        Campaign  flnance  disclosure  program. 

a.  Mling  deadline.  The  nc\;  '"'inL:  deadline  is  January  31.  201 1  for  the  Second  Semi-.Ajinual 
siaiement.  which  cove;  ■  period  ending  December  31,  2010.  Staff  continues  to 
answer  questions  from       _        .     uircach  lo  candidates  and  other  committee  representatives 
about  campaign  finance  inmg  oougaiions. 

b.  Collection  of  late  fiVma  fees  and  contribution  forfeitures.  In  the  FY  10-1 1.  as  of  November  30, 
the  Commission  collected  a  total  of  S28. 000  in  campaign  tinance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $135,680,  of  which  waiver  requests  are  pending  for 
S^3.080;  and  S22.629  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

S9.520 

$6,595 

$6,595 

2 

Barbara  Lopez  for 
School  Board 

1312265 

Mika  Cade 

10/12/10 

$350 

N/A 

$350 

3 

Committee  to 
Elect  VI.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

4 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$1,547 

$1,347 

5 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$3,306 

$3,031 

6 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

7 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

8 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

9 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

TOT.\L 

$22,629 

5.        Revenues  report. 

For  FY  10-11,  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  January  4, 
201 1.  the  Commission  received  and  deposited  $47,159  as  summarized  below.  The  figure 
represents  collection  of  approximately  60  percent  of  expected  revenues  for  FY  10-11. 


Revenues  received  and  deposited  as  of  January  4,  201 1 : 
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Source 

Budgeted  Amount  FY 
1  n  1 1 

Receipts 

Lobbyist  Fees 

$8,000 

$3  500 

Other  Ethics  Genersl 

$1,000 

$50,000 

C3.n1p3.igTi  Consult3nt  Fees 

$15,000 

$9  850 

$1,000 

i  /  JU 

Ststements  of  Economic  hiterests  Fines 

$1,000 

Other  Ethics  Fines 

$1,000 

$1,076 

Csmpaign  Consultant  Fines 

$1,000 

$2,250 

Total 

$78,000 

$47,159 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

Staff  has  forwarded  draft  regulations  related  to  the  handling  of  complanits  regarding  alleged 
violations  of  the  Sunshine  Ordinance  and  referrals  from  the  Sunshine  Ordinance  Task  Force. 
The  Commission  has  received  notice  from  the  SOTF  indicating  that  it  has  made  significant 
progress  in  the  review  of  the  proposed  regulations;  however,  the  SOTF  has  requested  that  the 
Commission  defer  any  action  on  the  proposals  until  sometime  this  year.  The  SOTF  also  asked 
that  the  Commission  consider  conducting  at  least  one  joint,  open  meeting  to  discuss  the 
proposals. 

7.  Lobbyist  program. 

As  of  January  1,  201 1,  46  individual  lobbyists  were  registered  with  the  Commission.  In  FY  1 0- 
11,  $3,500  in  lobbyist  registration  fees  and  $750  in  fines  have  been  collected.  The  December 
2010  reporting  period  deadline  is  December  15,  2010. 

8.  Campaign  Consultant  program. 

As  of  January  4,  201 1,  26  campaign  consultants  are  active  and  registered  with  the  Commission. 
$9,850  m  registration  fees  and  $2,250  ui  late  fines  have  been  collected  during  the  2010-201 1 
fiscal  year.  The  annual  re-registration  report  for  all  active  campaign  consultants  was  due  January 
3,  201 1 .  The  next  campaign  consultant  quarterly  report  deadline  is  Tuesday.  March  1 5,  20 1 1 . 
Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  two  weeks  before 
the  deadline. 

The  Commission  is  scheduled  to  continue  its  discussion  of  proposed  amendments  to  the 
Campaign  Consultant  Ordinance  at  its  January  meeting. 

9.  Statement  of  Economic  Interests  program. 

The  FPPC  has  recently  posted  the  2010/201 1  version  of  the  Statement  of  Economic  hiterests 
(SEI)  Form  700,  which  is  due  on  April  1.  The  Ethics  Commission  has  scheduled  SET  Trainings 
for  February  9  and  22. 
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10.       Outreach  and  Kducation. 

Siari  provided  a;  o  ethics  laws  to  a  supervisor-elect  and  several  legislative  aides  on 

December  22,  2'  .  niation  covered  the  Statement  of  hicompatible  Activities  for  the 

Board  of  SuperMsoi  ^.  general  conflict  of  interest  laws,  gift  rules,  the  Form  700.  the  Sunshine 
Declaration.  .AJB1234  ethics  training,  and  the  Form  SFEC-126. 

The  Commission  continues  to  offer  trainings  on  Statements  of  hicompatible  Activities  to  City 
departments.  Currently  scheduled  in-person  trainings  will  be  the  SLA.  training  for  the  Medical 
Examiner's  Office  which  was  rescheduled  for  March  3,  201 1  and  May  5.  2011. 

The  following  are  the  currently  scheduled  trainings  for  2011 : 

Candidates"  Training:  January  27,  April  12,  June  23.  and  August  9 
Filing  Officer  SEI  Training:  February  9  and  22 

Non-Candidate  Recipient  Committee  Training:  web  training  available  online 
Respectfully  submitted. 


John  St.  Croix 
Executive  Director 

S:^D  Report\2011\1.10.2011.doc 
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[DR.\FT] 

xVIinutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
Januap/-  10,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


FEB  1  0  20i1 


1. 


Call  to  order  and  roll  call. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


Chairperson  Studley  called  the  meeting  to  order  at  5 :34  PM  and  welcomed  the  new 
Commissioner,  Beverly  Hayon. 

COMlVnSSION  MEMBERS  PRESENT:  Jamienne  Studley,  Chairperson;  Eileen  Hansen, 
Commissioner;  Beverly  Hayon,  Commissioner;  Benedict  Y.  Hur,  Commissioner.  Commissioner 
Ward  was  excused  from  the  meeting. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Livestigator;T.egal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Peter  Warfield;  Ray  Hartz;  David  Pilpel;  Charles  Marsteller;  and  other 
unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  memorandum  re:  Complaint  Disposition  (No.  01-1001 15),  dated  October  14,  2010. 

-  Staff  memorandum  re:  Proposed  Amendments  to  the  Campaign  Consultant  Ordinance,  dated 
January  6,  201 1. 

-  Draft  Campaign  Consultant  Ordinance  amendments,  dated  January  4,  201 1. 

-  Memorandum  from  the  Office  of  the  City  Attorney  re:  Retention  of  Outside  Counsel  for 
Advice  Regarding  the  201 1  Mayoral  Election 

-  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  December  13, 
2010. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  January  10,  20 11 . 

n.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission 

Ray  Hartz  stated  that  section  67.16  of  the  Sunshine  Ordinance  states  that  "a  brief  written 
summary...  shall,  if  no  more  than  150  words,  be  included  in  the  minutes."'  He  objected  to  the 
placement  of  a  written  summary  as  an  attachment  to  the  minutes.  He  asked  what  the  compelling 
state  interest  was  in  refusing  to  follow  the  Sunshine  Ordinance  and  refusing  to  place  a  summarv 
in  the  minutes.  He  stated  that  the  Ethics  Commission  is  enumerated  in  the  Charter  and  is 
required  to  follow  Sunshine.  He  stated  that  the  Good  Government  Guide  gives  an  opinion  that 
attaching  the  minutes  is  sufficient,  but  the  law  states  ''in  the  minutes."  [VIr.  Hartz  also  submitted 
a  written  statement  which  has  been  included  with  these  minutes.] 


DR.\FT  -  Minutes  of  the  Januarv-  10.  201 1  VIeeting 


Peier  Warfieid  then  askv?d  wherher  he  would  be  permined  to  make  comments  about  agenda  item 
3  now  and  later.  Chair-         ^      :>  stated  that  the  Commission  would  not  address  item  3 
dimng  the  meeting.  F  \  .  -  .or  St.  CroLx  stated  that  the  item  was  to  be  heard,  but  staff 

was  unable  to  reach  one  .  i  i.ic  p.u -..cs.  He  stated  that  the  pany  contacted  the  office  earlier  that 
day  and  asked  for  a  continuance.  He  granted  the  continuance,  as  the  party  was  unable  to  come  to 
the  meeting. 

Chairperson  Smdley  apologized  for  any  inconvenience  and  for  the  short  notice  and  asked  for 
public  comment. 

Peter  N^'artield  stated  that  he  serves  on  a  committee  with  Ms.  Cauthen,  but  he  was  not  speaking 
as  a  member  of  thai  comminee.  He  stated  that  he  agreed  generally  with  Mr.  Hartz.  He  stated 
that  Lhe  inclusion  of  the  summaries  in  the  minutes  is  appropriate  and  intended  to  be  met  in  line 
with  what  the  person  has  said. 

Mr.  Warfieid  stated  that  he  was  extremely  disappointed  regarding  the  cancellation  of  item  3.  He 
staled  that  his  plans  have  been  affected  and  he  would  have  appreciated  some  notice.  He  made 
several  comments  regarding  staffs  memorandum  of  item  3.  He  stated  that  staff  stated  Ms. 
Gomez  violated  section  67.15  of  the  Sunshine  Ordinance,  but  then  later  recommended  the 
dismissal  of  the  violation.  He  informed  the  Commission  of  another  incident  in  March  where  he 
experienced  similar  treatment  from  Ms.  Gomez.  He  stated  that  staffs  memorandum  dovmplayed 
the  incident  dramatically.  He  stated  that  Ms.  Gomez  yelled  at  Ms.  Cauthen  and  asked  the 
Commission  to  listen  to  the  meeting  tape  or  view  the  meeting  DVD. 

Chairperson  Smdley  stated  that  she  allowed  Mr.  Warfieid  to  speak  as  though  he  spoke  for  two 
items,  as  there  was  a  possibility  that  Mr.  Warfieid  would  not  be  able  to  return  for  a  future 
meeting. 

Commissioner  Hansen  asked  Mr.  Warfieid  a  question  about  his  first  point  regarding  staffs 
recommendation  about  Ms.  Gomez.  She  stated  that  staffs  recommendation  was  not  to  dismiss 
the  violation  against  Ms.  Gomez,  but  against  Ms.  Blackman.  Mr.  Warfieid  stated  that  he  was 
unclear  as  to  why  it  would  be  dismissed  against  either  of  them,  when  the  violation  had  occurred. 
He  stated  that  he  raised  the  question  for  the  Commission  to  discuss  the  issue.  Chairperson 
Smdley  stated  that  the  Commission  could  not  discuss  the  merits  of  the  item,  until  it  is  placed  on 
the  agenda. 

Mr.  Hartz  asked  whether  he  would  have  additional  time  since  Mr.  Warfieid  was  given  additional 
time.  He  stated  that  he  had  been  at  last  month's  Ethics  Commission  meeting.  He  stated  that  he 
too  had  been  disrupted  by  Ms.  Gomez  and  that  he  had  to  justify-  his  right  to  speak.  He  stated  that 
Ms.  Gomez  would  not  come  to  the  Ethics  Commission  to  explain  her  behavior.  He  mentioned  a 
Police  Commissioner  who  had  also  committed  a  Sunshine  and  Brown  Act  violation  and  failed  to 
explain  his  behavior. 

III.     C  on.sidcration  of  F.thics  Complaint  No,  01-100115,  alleging  that  the  Libran 

(  ommission,  thr«)ugh  its  representative  Secretary  Sue  Blackman,  violated  Sunshine 
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Ordinance  sections  67.15(a)  and  67.34  by  failing  to  allow  public  comment  at  a 
Library  Commission  meeting,  and  section  67.21(e)  by  failing  to  send  a 
knov  ledgeable  representative  to  Task  Force  hearings. 

Item  continued. 

Public  Comment: 
None. 

IV.     Consideration  of  possible  amendments  to  the  Campaign  Consultant  Ordinance 

("Ordinance"),  San  Francisco  Campaign  and  Governmental  Conduct  code  section 
1.500  et  seq. 

Decision  Point  2 

Commissioner  Hansen  stated  that  slie  had  concerns  regarding  this  decision  point,  as  the  voters 
should  have  full  participation.  Executive  Director  St.  Croix  stated  that  before  going  to  the 
voters,  this  matter  must  go  before  the  Board  and  they  have  to  agree  to  this  point  as  well.  He 
stated  that  whenever  changes  are  made,  sometimes  there  are  unintended  consequences  and 
allowing  super-majorities  would  permit  the  Commission  to  make  the  necessary  changes  without 
going  to  the  voters. 

Chairperson  Studley  asked  the  deadline  for  submitting  this  item  for  the  November  ballot.  \h.  St. 
Croix  estimated  that  the  deadline  was  in  June  2011. 

Commissioner  Hur  stated  that  he  saw  the  benefit  of  this  authority.  Chairperson  Studley  stated 
that  the  voters  should  decide  what  should  come  to  them.  iVlr.  St.  Croix  stated  that  the  process  of 
submitting  items  for  the  ballot  is  difficult  and  once  the  Commission  sends  an  item  for  the  ballot, 
the  Commission  must  remain  silent  on  the  item.  When  there  are  proposed  amendments  with 
super-majorities,  the  Commission  is  permitted  to  comment  and  provide  advice.  Commissioner 
Hayon  stated  that  many  voters  may  feel  overwhelmed  with  the  number  of  ballot  measures  on  the 
ballot,  especially  measures  regarding  technical  changes  with  legalese. 

Motion  11-01-10-1  (Hur/Hayon):  Moved,  seconded  and  passed  (3-1;  Hansen  dissent)  that 
the  Commission  adopt  decision  point  2. 

Public  Comment: 

Mr.  Pilpel  welcomed  the  new  Commissioners.  He  stated  that  the  changes  would  be  more 
streamlined  and  are  consistent  with  other  local  laws. 

Decision  Point  3b 

Deputy  Director  Ng  stated  that  Commissioner  Hansen  expressed  interest  in  returning  to  the 
original  definition  of  "candidate"  and  staff  agreed  to  leave  the  definition  basically  unchanged. 

Motion  11-01-10-2  (Hayon/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  decision  point  3b. 


DR-Af  T  -  Minutes  of  the  January  10.  201 1  Meeting 


Public  Commeni: 

Mr.  Pilpel  asked  about  the  detlnition  of  "economic  consideration"  at  the  top  of  page  4  in  the  draft 
amendments,  but  then  realized  the  question  was  for  the  next  decision  point. 

Decision  Point  3c 

Commissioner  Hansen  expressed  concerns  regarding  the  last  line  of  additional  language  on  page 
4.  "reimburse  vendors."  Ms.  Ng  stated  that  staff  recommended  the  language  to  match  language 
from  a  2001  Ethics  Commission  ad\  ice  loner  regarding  economic  consideration.  She  stated  that 
consultants  should  not  be  deemed  to  have  earned  that  money.  Commissioner  Hansen  stated  that 
the  Commission  would  be  assuming  the  reimbursement  occurs  and  that  the  vendor  pays. 

Chairperson  Studley  asked  the  purpose  of  this  definition.  Ms.  Ng  stated  that  this  definition 
would  be  used  in  defining  the  minimum  thresholds  for  a  consultant,  as  well  as  calculating  what 
the  consultant  earns.  Commissioner  Hansen  stated  that  she  had  concerns  regarding  hidden  costs 
and  the  timing  of  reporting.  Ms.  Ng  stated  that  the  client  (campaign  committee/candidate)  would 
repon  payments  made  on  its  campaign  statements. 

Commissioner  Hur  asked  about  lines  16-19  on  page  4,  which  were  proposed  to  be  removed.  Ms. 
Ng  stated  that  the  ordinance  was  too  broad  and  that  staff  did  not  see  why  these  exceptions  should 
still  exist.  The  Commissioners  discussed  possible  scenarios  of  the  proposed  stricken  language. 

Motion  11-01-10-3  (Hansen):  Moved  and  not  seconded  that  the  Commission  approve  only 
the  proposed  changes  to  the  definition  of  "vendor"  in  section  1.510(i). 

Commissioner  Hur  stated  that  he  was  not  comfortable  changing  the  definition  of  "vendor."'  as 
there  could  be  unintended  consequences. 

Public  Comment: 

Mr.  Pilpel  stated  that  regarding  ''vendor."  the  relationship  between  candidates,  committees, 
consultants,  and  vendors  was  a  complex  arrangement.  He  stated  that  the  definition  may  exclude 
someone  who  would  not  otherwise  qualify  as  a  consultant.  He  stated  that  just  because  there  is  a 
vendor  and  economic  consideration  does  not  make  the  vendor  subject  to  the  Ordinance.  He 
stated  that  "services"  are  defined  elsewhere  (in  1.51 0(b)-(d))  and  it  all  goes  together. 

Mr.  St.  CroLX  stated  that  the  intent  was  not  to  have  reimbursements  considered  as  income  to  the 
consultant.  He  suggested  taking  "reimbursements"'  from  line  2,  page  4,  as  well  as  the  last 
sentence  of  the  definition  of  "economic  consideration."  Commissioner  Hayon  asked  why 
anomeys,  accountants,  and  pollsters  were  originally  excluded  from  the  Ordinance.  Mr.  St.  Croix 
stated  that  he  did  not  know  why. 

.Mr.  Pilpel  stated  that  some  vendors,  such  as  printers,  are  reluctant  to  work  with  campaigns 
because  the  campaign  may  not  pa>  or  lake  a  while  lo  pay.  He  stated  that  these  vendors  also  do 
not  want  the  cost  becoming  a  contnbuiion.  il'ihc  campaign  does  not  pay.  He  stated  that  the 
vendors  work  with  consultants  because  they  know  they  will  be  paid.  He  stated  that  vendors  seek 
business  and  are  eager  to  be  paid  for  their  work. 
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Charles  Marsteller  stated  that  Mike  Housch  or  Larry  Bush  may  be  able  to  explain  the  reasons 
behind  the  inclusion  or  exclusion  of  certain  groups  in  the  Ordinance. 

Mr.  Pilpel  stated  that  if  someone  is  a  professional  campaign  manager  and  that  person  is  also  an 
attorney,  then  that  person  would  qualify  under  the  Ordinance  because  that  person  is  not 
providing  "only  legal  services."  He  suggested  deleting  lines  16-19  from  "vendor.'" 

Mr.  St.  Croix  suggested  changing  the  language  of  the  second  sentence  in  "economic 
consideration"  to  the  following:  "Economic  consideration  does  not  include  reimbursements 
made  to  consultants  for  payments  made  to  vendors."  Commissioner  Hur  suggested  deleting  the 
second  sentence,  if  there  were  other  ways  to  limit  the  payments,  such  as  a  time  limit.  Mr.  St. 
Croix  agreed  with  removmg  the  second  sentence.  Ms.  Ng  suggested  adopting  regulations  to 
clarify  "reimbursements."  Commissioner  Hansen  suggested  adding  a  time  frame  for  the 
reimbursements.  Mr.  St.  Croix  suggested  adding  "made  on  a  timely  basis." 

Mr.  Marsteller  stated  that  a  common  issue  is  where  a  mail  house  will  advance  postage  to  a 
committee  and  not  bill  the  consultant  and/or  campaign  committee.  He  stated  that  would  be  an 
accrued  debt,  but  the  Commission  now  has  an  accrued  debt  limit. 

DCA  Shen  reminded  the  Commissioners  that  the  definition  of  "economic  consideration"  is 
important  in  order  to  determine  whether  a  consultant  qualifies  under  the  Ordinance.  He 
expressed  concerns  including  words  like  "timely"  or  "reasonable." 

Motion  11-01-10-4  (Hur/Hansen):  Moved  and  seconded  that  the  Commission  adopt 
decision  point  3c,  except  that  the  phrase  "reimbursements  for  expenses"  be  stricken  from 
the  first  sentence  and  the  second  sentence  be  stricken  in  its  entirety,  and  that  the 
Commission  adopt  regulations  after  further  research  to  clarify  this  issue. 

Public  Comment: 

Mr.  Pilpel  approved  of  the  changes,  but  stated  that  the  language  is  duplicative  and  unnecessar>-. 
Mr.  Marsteller  stated  that  staff  may  have  a  difficult  task  regarding  the  timeliness  question. 

The  Commissioners  discussed  the  possibility  of  kickbacks  or  commissions  from  vendors  to 
consultants. 

Motion  11-01-10-5  (Hur/Hansen):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  decision  point  3c,  except  to  strike  the  phrase  "reimbursement  for  expenses''  from  hne 
2,  page  4,  and  strike  the  additional  proposed  language  and  the  second  sentence  of  the 
definition  of  "economic  consideration";  in  addition,  the  Commission  proposes  that  staff 
research  the  issue  of  providing  anything  else  of  value  for  the  potential  for  reimbursements 
that  are  not  made  in  a  long  period  of  time  and  draft  regulations. 

Public  Conunent: 
None. 
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Mr.  Marsieller  suggested  adding  examples  into  the  campaign  consultant  manual  in  order  to 
clarify  this  issue. 

Decision  Point  7 

Commissioner  Hur  stated  that  seciion  !  .525(b)  -  evasion  of  obligations  -  seemed  vague  and  was 
too  broad.  Ms.  Ng  stated  thai  liic  lanL!iia;;c  mirrored  that  which  is  in  the  Lobbyist  Ordinance. 
Commissioner  Hansen  noted  thai  ir.c  decision  point  incorrectly  referenced  lines  12-18  on  page 
1 1  of  the  draft  amendments,  when  it  actually  referenced  lines  3-9  on  page  12  of  the  draft 
amendments. 

Motion  11-01-10-6  (Hansen/Hayon):  Moved,  seconded  and  passed  (3-1;  Hur  dissent)  that 
the  Commission  adopt  decision  point  7. 

Public  Comment: 

Mr.  Marsteller  stated  that  the  FPPC  may  have  experience  with  the  evasion  question. 
Decision  Point  10 

Commissioner  Hur  stated  that  he  did  not  see  "preponderance  of  the  evidence"  m  the  draft 
amendments.  Staff  agreed  to  add  the  language  "on  the  basis  of  a  preponderance  of  the  evidence" 
in  line  15.  page  14  where  "on  the  basis  of  substantial  evidence"  used  to  be. 

The  Commissioners  then  discussed  the  proposal  to  delete  language  in  section  1 .540(c)  allowing 
the  Commission  to  cancel  the  registration  of  any  campaign  consultant  who  has  violated  the 
registration  or  reporting  requirements  of  the  Ordinance  for  up  to  one  year.  Ms.  Ng  stated  that  the 
administrative  penalty  mirrors  that  in  CFRO  and  that  the  monetary  penalty  would  be  sufficient. 
She  also  stated  that  it  had  never  been  used.  Commissioner  Hur  expressed  concerns  that  there 
was  no  limitation  on  the  Commission  to  cancel  a  consultant's  registration.  Mr.  St.  CroLx 
suggested  adopting  regulations  to  limit  the  Commission's  ability  to  do  so. 

Mr.  Pilpel  stated  that  the  language  in  lines  1 1-14  on  page  15  was  strange. 

Mr.  Marsteller  stated  that  the  cancellation  of  someone's  registration  was  a  severe  sanction. 

Motion  11-01-10-7  (Hansen/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  decision  point  10,  except  for  the  fourth  bullet  point  from  staff  s  memorandum. 

Public  Comment: 
None. 

Motion  1 1-01-10-8  (Hur/Hansen):  Moved,  seconded  and  passed  (4-0)  that  Commission  staff 
consider  regulations  that  would  provide  guidance  when  that  power  would  be  used  by  the 
Commission. 

Public  Comment: 
None. 
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Decision  Point  1 7 

Commissioner  Hur  clarified  that  tiie  decision  point  would  take  ever\thing  discussed  at  this 
meeting  and  during  December's  meeting  into  account. 

Motion  11-01-10-9  (Hayon/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  decision  point  17. 

Public  Comment: 

Mr.  Pilpel  stated  that  line  12  on  page  5  may  need  to  be  changed;  he  suggested  '"employee." 
Chairperson  Studley  stated  that  line  14  on  page  5  was  being  changed.  Mr.  St.  Croix  stated  thai 
would  be  taken  under  consideration.  IVfr.  Pilpel  stated  that  subsections  7  and  8  of  section 
1.515(b)  were  unlikely.  He  also  encouraged  the  Commission  to  add  the  requirement  for  a 
consultant  to  disclose  whether  s/he  or  any  employee  serves  as  an  officer  or  director  of  a  general 
purpose  recipient  committee  and,  if  so,  to  require  the  consultant  to  list  the  name  of  the 
organization.  He  stated  that  he  suggested  that  the  Commission  require  disclosure  and  not 
prohibit  it. 

V.  Possible  retention  of  the  Oakland  City  Attorney's  Office  as  legal  counsel  to  advise 
the  Ethics  Commission  on  matters  that  directly  involve  the  election  or  campaign  in 
the  November  2011  municipal  election  for  Mayor  of  the  City  and  Count\  of  San 
Francisco. 

Executive  Director  St.  Croix  stated  that  staff  would  like  the  Commission's  approval  on  this 
arrangement,  so  that  staff  would  have  someone  if  any  questions  are  raised  regarding  the  mayoral 
race.  DCA  Shen  clarified  the  nature  of  the  firewall  within  the  Office  of  the  Cit}-  Anomey.  He 
stated  that  the  City  Attorney's  office  would  handle  general  questions  regarding  public  financing 
and  campaign  finance,  without  the  assistance  of  Dennis  Herrera.  He  stated  that  the  City- 
Attorney's  office  would  not  be  involved  in  specific  questions  regarding  the  mayoral  race. 

Motion  11-01-10-10  (Hayon/Hansen):  Moved,  seconded  and  passed  (4-0)  that  the 
Commission  retain  the  Oakland  City  Attorney's  Office  as  legal  counsel  to  advise  the  Ethics 
Commission  on  matters  that  directly  involve  the  election  or  campaign  in  the  November 
2011  municipal  election  for  Mayor  of  the  City  and  County  of  San  Francisco. 

Public  Comment: 

Mr.  Pilpel  stated  that  Mr.  Morodomi  previously  worked  for  the  FPPC  and  asked  whether  the 
written  agreement  was  a  public  document. 

DCA  Shen  stated  that  there  may  not  be  a  need  for  a  written  agreement. 

VI.  Closed  session. 

Motion  11-01-10-11  (Hansen/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
enter  into  closed  session. 

Public  Comment: 
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Mr.  Marsteller  stated  that  he  had  a  comment,  but  missed  the  earlier  item  for  general  public 
comment.  He  stated  that  there  may  be  coordination  for  ranked-choice  voting.  He  stated  that 
there  may  be  deployment  of  pubiic  :':\ir.cing  resources  to  ranked-choice  tickets  and  coordination 
between  comminees.  He  suggoMcJ  lii.u      Commission  hold  interested  persons'  meetings  about 
it. 

-Vlr.  Pilpel  slated  that  he  had  questions  regarding  the  budget,  but  then  stated  that  it  was  not  on  the 
agenda.  He  then  asked  about  the  item  to  be  discussed  during  closed  session.  DCA  Shen  stated 
that  there  was  a  consiimtional  challenge  to  the  public  financing  program. 

[Entered  CLOSED  SESSION  at  8:13  PM.] 

[Returned  FROM  CLOSED  SESSION  at  8:27  PM.] 

\  II.    Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-01-10-12  (Hur/Hansen):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
finds  that  it  si  in  the  best  interests  of  the  public  not  to  disclose  its  closed  session 
deliberations  re:  existing  legislation. 

Public  Comment: 
None. 

VIII.  Minutes  of  the  Commission  s  regular  meeting  of  December  13,  2010. 

.Motion  1 1-01-10-13  (Hansen/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  the  minutes  of  the  Commission's  regular  meeting  of  December  13,  2010,  without 
discussion. 

Public  Comment: 
None. 

IX.  Executive  Director's  Report. 

Execufive  Director  St.  Croix  stated  that  February's  meeting  will  be  on  Valentine's  Day.  He 
stated  that  there  hai*  hcci^  ;i  pn^bable  cause  hearing  scheduled,  but  that  has  been  continued.  He 
stated  that  anotliL  use  hearing  is  scheduled  for  February  and  is  expected  to  take  the 

majorit;.  of  the  r  .      _  >     .    1  ie  stated  that  the  Commission  will  need  to  consider  the  annual 
bu.:  :  MM  uar)  niccung.  He  stated  that  the  Commission  was  required  to  submit  $53,000 

ii^.  :his  year's  budget  and  that  was  approved.  He  stated  that  there  have  already  been 

maii;.  q'.ie:  uoii.s  regarding  public  financing  for  the  Mayoral  race  and  there  is  a  training  scheduled 
for  the  end  of  January  2011. 

Mr.  St.  Croix  then  stated  that  this  meciii'-  pku  Ix  liic  lasi  mccimL:  ihai  Conimissioner  Hansen 
would  attend  as  a  Commissioner,  but  r,Ki\  rcina.iii  on.  ihc  c  onunission  in  February  and 

March.  He  stated  that  he  wanted  to  thank  iicr  lor  her  icnurc.  Chairperson  Suidlcy  stated  that  she 
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appreciated  Commissioner  Hansen's  tenacity  and  candor  and  her  work  on  the  Commission. 
Commissioner  Hur  stated  that  he  appreciates  hearing  her  commenis  and  views  and  agrees  with 
Chairperson  Studley  and  the  Executive  Director. 

Commissioner  Hansen  stated  that  at  times  it  was  a  struggle,  but  that  she  has  had  a  phenomenal 
six  years.  She  stated  that  she  was  appreciative  to  have  been  able  to  serve  the  Cit\-  in  this  way. 
She  stated  that  she  hopes  her  replacement  would  work  well  with  the  other  Commissioners  and 
that  s/he  would  continue  in  the  same  vein.  She  stated  that  she  hopes  that  the  Commission  sets 
the  bar  high  enough  so  that  other  cities  would  follow  and  thanked  the  Commissioners  for  their 
service. 

X.  Items  for  future  meetings. 

Public  Comment: 
None. 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

Xn.  Adjournment. 

Motion  11-01-10-14  (Hayon/Hansen):  Moved,  seconded  and  passed  (4-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  8:35  PM. 
Respectfully  submitted, 


Catherine  Argumedo 
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This  summar\  statement  was  pro\ided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 


The  placement  of  this  summary,  as  an  attachment  to  the  minutes,  violates  the  clear  wording  of 
the  Sunshine  Ordinance.  The  Ethics  Commission  has  made  specious  arguments  to  justify  this 
variance  from  the  law.  The  Brown  act  clearly  states,  "...any  attempt  to  restrict  the  content  of  such 
speech  must  be  narrowly  tailored  to  effectuate  a  compelling  state  interest."  It  goes  on  to  say, 
"...that  prohibiting  critical  comments  was  a  form  of  viewpoint  discrimination."  Further,  "such  a 
prohibition  promoted  discussion  artificially  geared  toward  praising  {and  maintaining)  the  status 
quo,  thereby  foreclosing  meaningful  public  dialogue."  The  placement  of  public  comment 
summaries,  in  variance  with  the  law,  is  intended  to  relegate  those  comments  to  a  position  of 
secondary  validity.  In  reality,  it  serves  no  other  purpose.  Does  anyone  believe  that  a  member  of 
the  commission  would,  objecting  to  how  their  comments  were  reported  in  the  minutes,  be  denied 
the  opportunity  to  correct  the  record? 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31  12 


I. 

n. 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETLNG 
February  14,  2011  5:30  P.M. 
and  AGENDA 
Room  408  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

Call  to  order  and  roll  call. 


GOVERNMENT 
DOCUMENTS  DEPT 

FEB  1  0  2011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


in.  Budget  discussion.  A  proposed  Ethics  Commission  budget  for  the  Fiscal  Year 

beginning  on  July  1,  2011  is  due  on  February  22,  2011.  Commissioners  will  review 
staffs  recommendations  and  provide  guidance  in  preparing  the  budget  submission 
for  FY  2011-2012.  (Discussion  and  possible  action.) 


rV.  Selection  of  Random  Audits  of  2010  Committees.  Staff  estimates  that  it  will  have 

time  and  resources  to  conduct  as  many  as  seven  random  audits  of  non-publicly 
financed  candidate,  ballot  measure  and  general  purpose  committees  that  were  active 
in  the  2010  elections.  Some  of  these  audits  will  be  performed  during  the  remainder 
of  this  fiscal  year;  the  others  will  be  performed  in  the  next  fiscal  year.  The 
Commission  may  choose  these  seven  committees  on  a  random  basis  at  this  meeting. 
(Discussion  and  possible  action.) 

V.  Election  of  Chair  and  Vice-chair.  The  Commission  will  elect  a  Chair  and  Vice-chair 

to  serve  for  the  coming  year.  (Discussion  and  possible  action.) 


VI.  Closed  session.  (Discussion  and  possible  action.) 


Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9 
(a)  and  (c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as 
plaintiff  and  existing  litigation  as  defendant. 

a.        Conference  with  Legal  Counsel:  Anticipated  litigation  as  Plaintiff 


Number  of  possible  cases:  1 


b.        Conference  with  Legal  Counsel:  Existing  litigation  as  Defendant 


Number  of  cases:  1 
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Committee  on  Jobs  Candidacy  Advocacy  Fund  et  al  v.  Dennis  Herrera  et  al, 
Case  No.  C  07-03199  JSW  a^.'s.  District  Court,  N.D.  Cal.),  filed  June  18,  2007 

Vn.  Discussion  and  \ote  reoarding  closed  session  action  and  deliberations."  (Discussion  and 

possible  action.) 

a.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held  in 
closed  session  regarding  anticipated  litigation. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13.  the  Ethics  Commission  finds  that  it  is  in 
the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

b.  Discussion  and  vote  pursuant  to  Brow  n  Act  section  54957.1  and  Sunshine 
Ordinance  section  6". 12  on  w  hether  to  disclose  any  action  taken  or  discussions  held  in 
closed  session  regarding  existing  litigation. 

Motion:  The  Ethics  Commission  finds  that  it  is  in  the  best  interests  of  the  public  (not) 
to  disclose  its  closed  session  deliberations  re:  existing  litigation. 

VTTI.  Minutes  of  the  Commission's  regular  meeting  of  January-  10,  2011.  (Discussion  and 

possible  action.) 

EX.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  w  ritten  report,  w  hich  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 


X.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priorit>  of  these  items.  (Discussion.) 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

w  ithin  the  jurisdiction  of  the  Ethics  Commission. 

XII.  Adjournment. 


Know  Your  Ri'^ht\  I  ndcr  the  Sunshine  Ordinance 
(,(>\;Tnmrni'\  duly  is  In  srrvf  ihr  public  ,  rciu  luni;  il\  decision  in  full  view  of  ihc  public.  Commissions,  boards,  councils  and  other 
,rjrn.  ;rs  ,,l  I  he  (  ih  and  (  nunu  CMsl  lo  conduct  Ihc  people's  hus!ne\s.    I  his  ordinance  assures  thai  deliberations  arc  conducted 
brinr,  ih,  proplr  and  that  (  ih  operations  are  open  lo  the  people  s  review.  I  or  more  mjormation  on  your  ri;^hts  under  the 
.Sunshine  Ordinance  or  lo  report  a  violation  o/  the  ordinance,  contact  C  hris  Rustom  b\  mail  lo  Administrator.  Sunshine  Ordinance 
Task  l  orce.  J  Dr.  Carlton  B.  Goodlett  Place.  Room  244,  San  Francisco  C4  94 1  li:-4(,i<'>:  by  phone  al  415  554  7~24;  by  fax  at  415 
554  7854;  or  by  email  at  soifiasfeo\:ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
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from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  uther 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfsov.ors'ethics 

S:\AGENDA  \2011\2.14.11.doc 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Memorandum 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

Re:  Fiscal  Year  2011/2012  Budget  Request 

Date:  February  9,  2011 


As  I  previously  stated  in  the  January  ED  Report,  the  Mayor's  office  has  pro^■ided  a 
budget  target  to  all  City  departments,  which  have  been  asked  to  submit  a  sa\ings  equal 
to  10  percent  of  the  department's  base  General  Fund  support  (or  $213,023  for  the 
Commission)  and  a  1 0  percent  contingency  cut.  Of  the  1 0  percent  target,  we  have 
absorbed  a  2.5  percent  reduction  in  the  current  year's  budget  ($53,256)  as  a  ''dov^Ti 
payment"  on  the  initial  10%  cut  proposed  for  next  year;  the  remaining  $159,767  cut  is 
expected  to  be  included  in  our  budget  submission.  With  the  1 0  percent  contingency, 
the  amount  of  cuts  requested  &om  the  Commission  is  $426,045. 

Our  budget  in  the  current  fiscal  year  breaks  down  as  follows: 


Operating  budget 
Election  Campaign  Fund 


$2,212,226 
1.976,494 


2.5%  cut  (from  operating  funds) 


$4,188,720 
53.256 


$4,135,464 

In  the  two  fiscal  years  prior  to  this  one,  I  recommended  a  budget  submission  that 
respects  both  the  reality  of  the  City's  fiscal  difficulties  and  the  independence  of  the 
Ethics  Commission.  I  suggest  the  Commission  follow  the  identical  pattern  this  year; 
we  should  submit  a  budget  request  that  does  not  include  the  requested  cuts  but  also 
does  not  request  any  increase  in  funding. 

Please  note  that  should  the  Commission  decide  to  accept  the  cuts,  or  should  the  Cit>' 
require  the  Ethics  Commission  to  accept  the  cuts,  1 00%  of  the  funds  ^^ill  have  to  come 
from  salaries  and  benefits.  There  are  insufficient  funds  remaining  in  other  accounts  to 
meet  the  requested  targets.  A  loss  of  $426,045  would  mean  the  termination  of  at  least 
four,  and  possibly  five,  staff  positions. 
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As  stated,  the  initial  operating  budget  for  the  Commission  this  year  was  $2,212,226.  I  suggest 
the  Commission  use  iliis  ;is    base  tor  our  V\  201 1  12  request,  but  factor  in  expected  cost-of- 
living  increases  in  iriiiLic  Ix  iK  liis.  Ihc  Loninbuiion  to  the  Election  Campaign  Fund  is  required 
by  local  law  and  is  based  on  the  populaiion  formula  of  $2.75  per  \'ear  for  each  resident.  This 
proposal  breaks  dowTi  as  follovN  s: 


Operating  budget  $2,250,000 

Election  Campaien  Fund  2,000,000 

$4,250,000 


As  a  point  of  infomiation.  the  current  balance  in  the  Election  Campaign  Fund  is  $5,001,903.  The 
FY  1 1  12  deposit  w  ill  bring  that  figure  to  just  over  $7  million.  Staff  has  estimated  that  the 
disbursements  for  this  \  ear's  Mayoral  race  will  nm  between  $5  million  and  $8  million.  There  is 
a  balance  of  $5,509,095  in  funds  previously  de-appropriated  from  the  Fund  by  the  Mayor's  office 
that  remain  payable  back  to  fund  as  needed. 


The  historical  funding  of  the  Ethics  Commission  is  as  follows: 


FY  94  -  95  157.000 

FY  95  -  96  261,000 

FY  96  -  97  313,274 

FY  97  -  98  394.184 

FY  98  -  99  475.646 

FY  99  -  00  610,931 

FY  00  -  01  727,787 

FY  01  -  02  877.740 

FY  02  -  03  1.156,295 

FY  03  -04  909.518 

FY  04  -  05  1.052,389 

FY  05  -06  1.382.441 

FY  06 -07  8.416.109  (1.71  1.835  non-grant  funding)* 

FY  07  -  08  3.592,078  (2,261.877  non-grant  funding)** 

FY  08  -  09  5,453,874  (2,241.81 8  non-grant  funding) 

FY  09  -  10  6.01  1.566  (2.283,368  non-grant  funding)*** 

FY  10-  11  4.1 88.720  (2.212.226  non-grant  ftmding)**** 


*Includes  6,704.274  front-loaded  funding  for  Mayoral  Election  Campaign  Fund 

**lncludes  1,358,747  annual  set-aside  for  the  Election  Campaign  Fund 

***Does  not  include  $85,205  mid-year  budget  reduction;  includes  $1,783,858  restoration  of 

funds  pre\  iousK  taken  from  Election  Campaign  Fund 

****Does  noi  include  $53,256  mid-year  reduction 


Ethics  CoMivnssiON 

City  and  County  of  S.4n  Francisco 


Date:   February  9,  201 1 

To:      Members,  Ethics  Com  mission 

From:  John  St.  Croix,  Executive  Director 

By:  Shaista  Shaikh,  Assistant  Deputy  Director 


Re: 


Audit  Selection  of  Year  2010  Committees 


This  memorandum  explains  the  Ethics  Commission's  audit  selection  guidelines  and 
summarizes  the  levels  of  financial  activity  by  the  different  types  of  committees  that 
were  active  during  2010.  The  Commission  will  randomly  select  comminees  to  be 
audited  at  its  February  14,  201 1  meeting. 

Staff  has  determined  that  it  will  be  able  to  audit  seven  recipient  committees  that  were 
active  in  elections  during  the  calendar  year  2010.  The  audit  pool  includes: 

•  all  candidates^  who  ran  for  City  elective  office  in  the  November  201 0  election; 

•  ballot  measure  committees  active  in  the  June  and  November  20 1 0  elections:  and 

•  general  purpose  recipient  committees  that  were  active  in  20 1 0. 


Table  1 :  Types  and  Financial  Activity  Levels  of  Committees  Active  in  2010 


Level  of  Financial 
Activity' 

Ballot 
Measure 
Committees 

Candidates 

General 
Purpose 
Comanittees 

No.  of 
committees 
iQ  audit 
pool 

No.  of 
committees 
to  be 

selected 

$100,000  or  below 

7 

20 

20 

4" 

3  (  6%) 

Above  $100,000 

10 

4 

16 

30 

^  (13%) 

17 

24 

36 

-  (  , 

Publicly  financed  candidates  were  not  part  of  the  audit  pool  because  they  are  subject  to  a  mandatory  audit. 
The  pool  also  excludes  candidates  for  county  central  committees,  committees  that  were  audited  through  the 
2009  random  selection  process,  and  committees  with  financial  activity-  of  less  than  SI  0,000. 

For  candidates  and  ballot  measure  committees,  the  level  of  financial  activity  is  based  on  the  sum  of 
contributions  received  by  these  candidates  and  committees  during  2009  and  2010.  For  general  purpose 
committees,  the  level  of  financial  activity  is  based  on  the  sum  of  expenditures  made  in  2009  and  2010. 
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Staff  ^ill  begin  to  administer  the  public  nnancing  program  for  mayoral  candidates  in  the  November 
201 1  election  and  will  continue  To  administer  the  public  financing  program  through  the  first  part  of 
fiscal  year  201 1-2012.  Candidates  for  the  20 11  election  were  able  to  raise  qualifving  and  matching 
contributions  beginning  in  May  20 1 0  and  submit  applications  for  public  funding  beginning  in  February 
2011. 

The  mandatory  audits  of  the  2010  publicly  financed  Board  of  Supervisors  candidates  will  begin  in 
March  201 1 .  In  addition  to  the  22  publicly  financed  Board  of  Supervisors  candidates  who  will  be 
audited,  staff  has  determined  it  can  perform  seven  randomly  selected  audits  fi-om  the  20 1 0  election 
cycle. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETfflCS  COMMISSION 
For  the  Meeting  of  February  14,2011 

1.  Budget. 

As  previously  reported,  the  Mayor  has  provided  a  budget  target  to  all  Cit>'  departments, 
which  have  been  asked  to  submit  a  savings  equal  to  10  percent  of  the  department's  base 
General  Fund  support  (or  $213,023  for  the  Commission)  and  a  10  percent  contingency 
cut.  The  Commission  will  discuss  staffs  proposed  budget  at  the  February  meeting. 

2.  November  8,  2011  Election. 

Staff  conducted  a  training  on  January  27,  201 1  for  candidates  running  for  Mayor. 
District  Attorney  or  Sheriff  in  November  201 1 .  As  of  February  8,  25  candidates  for 
Mayor,  four  for  District  Attorney  and  two  for  Sheriff  have  filed  an  intention  statement 
to  run  for  office  in  the  November  8,  201 1  election. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  pubHc  funds  begiiming  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 

3.  Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  January  10,  201 1,  the  Ethics  Commission  has  received 
one  new  complaint.  There  are  29  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

10 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consultant  Ordinance 

Sunshine  Ordinance 

12 

TOT.4L 

29 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  Januan."  3 1 ,  201 1  for  the 
Second  Semi-Annual  statement,  which  covers  through  the  reporting  period  ending 
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December  3 1 .  201 0.  T\\  enr\'  committees  are  delinquent  in  filing  the  Second  Semi  .Vnnual 
statement  and  will  be  sent  a  Non-Specific  W'rinen  Notice. 

The  next  filing  deadline  is  August  1,  201 1  for  the  First  Semi-.Ajinual  statement,  which  co\  ers  the 
reporting  period  ending  Jime  30.  201 1 .  Staff  continues  to  answer  questions  from  and  conduct 
outreach  to  candidates  and  other  committee  representatives  about  campaign  finance  filing 
obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  10-11,  as  of  .lanuan.- 3 1, 
the  Commission  collected  a  total  of  $31,017  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $132,484,  of  which  waiver  requests  are  pending  for 
$93,080:  and  $22,022  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Re\'enues  (  BDR  ).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
FUer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
Colleee  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Barbara  Lopez  for 
School  Board 

1312265 

Mika  Cade 

10/12/10 

S350 

$350 

$350 

3 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

4 

Bill  Barnes  for 
District  5 

1265969 

Alix 
Rosenthal 

1/3/08 

$3,120 

$1,547 

$1,041 

5 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$3,306 

S2.731 

6 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

7 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Mvma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

8 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

9 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barrv 

5/16/06 

$1,906 

$50 

$50 

TOTAL 

S22.022 

5.        Revenues  report. 

Tor  FY  10-1 1,  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  .Vs  of  Februar>-  9, 
20 11 ,  the  Commission  received  and  deposited  $85,286  as  summarized  below  .  I  hc  lliiurc 
represents  collection  of  approximately  109  percent  of  expected  revenues  for  1  ^  10-11. 


Revenues  received  and  deposited  as  of  February  9,  201 1 : 


Source 

Budgeted  Amount  FY 
10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$33,500 

Other  Ethics  General 

SLOOO 

$292 

Campaign  Finance  Fines 

$50,000 

$33,368 

Campaign  Consultant  Fees 

$15,000 

$12,650 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Interests  Fines 

$1,000 

$0 

Other  Ethics  Fines 

$1,000 

$1,076 

Campaign  Consultant  Fines 

$1,000 

$2,250 

Total 

$78,000 

$85,286 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunshine  Ordinance  Task  Force  (SOTF)  has  informed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  spring. 

7.  Lobbyist  program. 

As  of  February  7,  201 1,  60  individual  lobbyists  were  registered  with  the  Commission.  In  FY  1 0- 
11,  total  revenues  collected  to  date  are  $35,550,  which  consists  of  $33,500  in  lobbyist 
registration  fees  and  $2,050  in  fines.  The  January  201 1  reporting  period  deadline  is  Februar>"  1 5, 
2011. 

8.  Campaign  Consultant  program. 

As  of  February  9,  201 1,  23  campaign  consultants  are  active  and  registered  'v^ith  the  Commission. 
$12,650  in  registration  fees  and  $2,250  in  late  fmes  have  been  collected  during  the  2010-201 1 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Tuesday,  March  15,  201 1 . 
Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  two  weeks  before 
the  deadline. 

The  Commission  is  scheduled  to  continue  its  discussion  of  proposed  amendments  to  the 
Campaign  Consultant  Ordinance  at  its  January-  meeting. 

9.  Statement  of  Economic  Interests  program. 

On  February  7,  201 1,  staff  sent  notification  to  filing  officers  to  notify  filers  of  filing  deadlines  for 
the  FPPC  Form  700,  Sunshine  Ordinance  Declaration,  and  the  Certificate  of  Ethics  Training. 
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The  Ethics  Commission  has  rescheduled  the  Filing  Officer  SEI  Training  to  Februar\'  15. 
AdditionaJ  one-on-one  trainings  will  be  facilitated  on  an  as  needed  basis. 

10.      Outreach  and  Education. 

On  Januan  2b.  28.  and  31.  staff  facilitated  nine  one-on-one  e-filing  trainings  for  committee 
treasurers  and  candidates. 

On  Februar>'  1  and  3.  staff  facilitated  four  one-on-one  Filing  Officer  SEI  Trainings. 

Staff  continued  to  engage  the  FPPC  Chairman's  Task  Force  on  the  Political  Reform  Act  on  a 
\'ariet>-  of  its  reform  proposals,  including  making  the  electronic  filing  the  document  of  record  for 
campaign  finance  filings.  This  resulted  in  a  recommendation  from  the  Task  Force  to  the  FPPC  to 
this  effect.  The  Task  Force  proposals  in  their  entiret>^  were  presented  to  the  FPPC  on  Januan'  28, 


The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments.  Currenth-  scheduled  trainings  will  be  the  SLA.  training  for  the  Medical  Examiner's 
Office.  Commission  on  the  Stams  of  Women,  and  the  Public  Utilities  Commission. 

The  following  are  the  currently  scheduled  trainings  for  201 1 : 

Candidates'  Training:  January  27.  April  12,  June  23.  and  August  9 
Filing  Officer  SEI  Training:  Februarv'  1 5 

Non-Candidate  Recipient  Committee  Training:  web  training  a^'ailable  online 
Ethics  and  SIA  Training  for  the  Commission  on  the  Status  of  Women:  Februar}-  23 
SLA.  Training  for  the  Department  of  Building  Inspection:  web  training  available  online 
SIA  Training  for  the  Medical  Examiner's  Office:  March  3  and  May  5 
SLA  Training  for  the  Public  Utilities  Commission:  web  training  requested 

Respectfully  submitted, 


2011. 


/ 
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DR-Af  T  -  Minutes  of  February  14,  201 1  Meeting 


[DRAFT] 

Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
February  14,2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


MAR  1  0  20il 


I. 


Call  to  order  and  roll  call. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


Chairperson  Studley  called  the  meeting  to  order  at  5:34  PM.  She  stated  that  Commissioner  Hansen 
was  excused  from  the  meeting.  She  stated  that  Commissioner  Hansen's  term  ended,  but  that  there 
has  been  no  new  appointee  for  her  position  and  she  is  able  to  continue  serving  on  the  Commission. 

COMMISSION  MEMBERS  PRESENT:  Jamienne  Studley,  Chanperson;  Beverly  Hayon. 
Commissioner;  Benedict  Y.  Hur,  Commissioner;  Charles  Ward,  Commissioner.  Commissioner 
Hansen  was  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Shaista  Shaikh,  Assistant  Deputy  Director;  Richard  Mo,  Chief  Enforcement  Officer:  Garrett 
Chatfield,  Investigator/Legal  Analyst;  Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Mollie  Lee,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Unidentified  members  of  the  public. 

MATERL\LS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Fiscal  Year  201 1/2012  Budget  Request,  dated 
February  9,2011. 

-  Staff  memorandum  re:  Audit  Selection  of  Year  2010  Committees,  dated  February  9,  201 1 . 

-  List  of2010  Audit  Pool. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Januarv  1 0. 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  February  14.  201 1 . 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission 

Chairperson  Studley  stated  that  the  Commission  would  allocate  three  minutes  to  each  person  for 
public  comment.  She  also  stated  that  there  would  be  time  for  public  comment  during  each  agenda 
item  as  well. 

in.     Budget  Discussion. 

Executive  Director  St.  Croix  stated  that  the  Mayor's  Budget  office  asked  the  Commission  to  make 
serious  cuts  to  next  year's  budget.  He  stated  that  the  Commission  needs  to  be  respectful  that  the 
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Cit\-  is  in  a  budget  crisis,  but  ihai  the  Commission  is  also  an  independent  agency.  He  stated  that  he 
proposed  the  same  straieg>  j.-  j.-i   car  aixi  ihc  >o;ir  before  last.  He  proposed  to  present  a  budget 
without  the  requested  10*^  o         !     ^laicd  ihai  ihc  proposal  is  to  make  a  2.5'^'o  reduction  in  this 
year's  budget  as  a  down  pavmeni  I'or  rc\:  \  c;ir"s  budget.  He  stated  that  he  would  like  to  present 
this  year's  budget  and  not  ask  for  an;  ihiiiL:  more  and  that,  ultimately,  the  decision  would  be  up  to 
the  .Mayor's  Office  and  ihc  Bt\irJ  of  supcn  isors.  He  stated  that  all  cuts  would  come  out  of 
personnel  and  fringe  bc:ic i'i>.  a>  ilicrc  arc  no  other  available  funds.  He  stated  that  the  highest 
priorit\-  of  the  office  is  lo  eonduei  audiis.  1  le  also  stated  that  the  election  campaign  fund  is  separate 
from  the  operating  budget  and  the  money  does  not  commingle. 

Chairperson  Smdley  stated  that  the  balance  was  a  reasonable  one  and  consistent  with  what  the 
Commission  has  done  in  the  past.  She  stated  that  the  budget  discussions  may  be  more  difficult  this 
year  than  any  other  year. 

.Motion  1 1-02-14-1  (HayonAVard):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
accept  the  E.xecutive  Director's  strategy  on  the  2011-2012  budget  request. 

Public  Comment: 
None. 

IV.      Selection  of  Random  Audits  of  2010  Committees. 

E.xecutive  Director  St.  Croi.x  stated  that  there  were  three  categories  of  committees  and  that  staff  will 
not  audit  committees  with  fmancial  activity  less  than  $10,000.  He  stated  that  staff  can  perform 
seven  audits,  in  addition  to  the  20-  audits  that  are  being  conducted  of  the  candidates  who  received 
public  fmancing.  Mr.  St.  Croix  stated  that  staff  recommends  conducting  four  audits  of  committees 
whose  activitv-  was  over  $100,000  and  three  audits  of  committees  whose  activity  was  between 
SI 0.000  and  $100,000.  He  also  stated  that  the  committee  "Carole  Migden  for  Democratic  County 
Central  Committee  2010"  should  not  be  included  in  the  audit  pool  list. 

Chairperson  Studley  asked  whether  the  audits  of  committees  (based  on  fmancial  activity)  were 
comparable  to  previous  years.  Ms.  Shaikh  stated  that  the  odds  are  13%  higher  for  the  committees  in 
the  higher  fmancial  activity  level  and  6%  lower  for  the  middle  activity  level.  She  stated  that  staff 
chose  a  larger  percentage  of  committees  with  higher  activitv"  levels.  Commissioner  Hur  asked 
whether  there  would  be  a  material  difference  in  the  amount  of  work  between  auditing  a  committee 
with  $100,000  or  more  m  activity  and  one  with  less  financial  activity.  Ms.  Shaikh  stated  that  each 
committee  is  different  and  some  are  more  organized  than  others.  Ms.  Shaikh  then  invited  a  member 
of  the  public  lo  help  with  the  audit  selection,  who  read  the  names  of  the  committees  in  the  audit 
pool  from  slips  of  paper  and  them  in  a  box  for  random  selection. 

The  member  of  the  public  read  the  names  of  the  committees  in  the  first  category  (those  with  activity 
above  $100,000):  Standing  Up  for  Working  Families.  No  on  B.  A  Coalition  of  Teachers.  Nurses 
Firefighters.  Public  Employees  and  Health  Care  Advocates;  Yes  on  Proposition  B;  Standing  Up  to 
Save  San  Francisco  -  No  on  Measures  B  and  K/Yes  on  Measures  J  and  N,  a  Coalition  of  Teachers, 
Nurses  Public  School  Parents  and  Labor  Organizations;  San  Franciscans  for  a  Better  MUNI.  Yes  on 
G;  Economic  Recovery  San  Francisco,  No  on  J  &  N;  San  Francisco  Earthquake  and  Disaster 
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Response  Plan  -  Yes  on  B;  Coalition  for  Civil  Sidewalks  -  Yes  on  L  -  No  on  M  2010:  San 
Francisco  Firefighters  Local  798,  No  on  B;  Coalition  to  Stimulate  the  Economy,  No  on  N; 
Committee  to  Preserve  Rental  Housing,  No  on  F;  Janet  Reilly  for  District  2  Supervisor  20 1 0;  Mark 
Farrell  for  District  2  Supervisor  2010;  Phil  Ting  for  Assessor  2010;  Carmen  for  Chu  for  Supervisor 
2010;  Service  Employees  hitemational  Union  Local  1021  Issues  PAC;  San  Francisco  Democratic 
County  Central  Committee;  San  Francisco  Police  Officers  Association  Issues  PAC;  Coalition  for 
Sensible  Government  with  Major  Funding  by  San  Francisco  Association  of  Realtors;  San  Francisco 
Forward  Sponsored  by  San  Francisco  Chamber  of  Commerce;  Teachers,  Nurses.  MLN'I  riders. 
Neighbors  and  Working  Famihes  supporting  Mandelman  for  Supervisor  2010  sponsored  by  Labor 
Organizations;  Common  Sense  Voters,  SF  2010,  Vote  for  Mark  Ferrell  for  District  2  Supervisor; 
Alliance  for  Jobs  and  Sustainable  Growth,  A  Coalition  of  Labor  Unions  and  Business  Associations 
Supporting  Scott  Weiner  for  Supervisor  2010;  Alliance  for  Jobs  and  Sustainable  Growth.  A 
Coalition  of  Labor  Unions  and  Business  Associations  Supportuig  Steve  Moss  for  Supervisor  2010; 
San  Francisco  Labor  Council  Labor  and  Neighbor  Independent  Expenditure  PAC;  Alliance  for  Jobs 
and  Sustainable  Growth,  A  Coalition  of  Labor  and  Business  Associations  Supporting  Theresa 
Sparks  for  Supervisor  2010;  Friends  Supporting  Debra  Walker  for  Supervisor  2010,  sponsored  by 
Labor  Organizations;  San  Francisco  Labor  and  Neighbor  Member  Education/Political  Issues 
Committee,  sponsored  by  the  San  Francisco  Labor  Council;  Golden  Gate  Restaurant  Association 
PAC  ;  San  Francisco  SOS  PAC;  and  Municipal  Executive  Association  of  San  Francisco  P.A.C. 

The  following  four  committees  were  randomly  chosen  for  audit  jfrom  this  pool: 

•  Standing  Up  to  Save  San  Francisco  -  No  on  Measures  B  and  K/Yes  on  Measures  J  and 
N,  a  Coalition  of  Teachers,  Nurses  Public  School  Parents  and  Labor  Organizations 

•  Phil  Ting  for  Assessor  20 1 0 

•  San  Francisco  Forward  Sponsored  by  San  Francisco  Chamber  of  Commerce 

•  San  Francisco  Labor  and  Neighbor  Member  Education/Political  Issues  Committee, 
sponsored  by  the  San  Francisco  Labor  Council 

The  member  of  the  public  then  read  the  names  of  the  committees  in  the  second  category  (those  with 
activity  between  $10,000  and  $100,000):  Why  Tuesday  San  Francisco  -  Yes  on  I  2010;  San 
Francisco  Rising  Committee  to  Support  San  Francisco  Measures  D,  E,  I,  J,  N,  and  opposing  San 
Francisco  Measures  B,  G,  K,  and  L,  a  Coalition  of  Community  Organizing  Groups  Working  for 
Low-Income  People  of  Color  in  San  Francisco;  Yes  on  Measure  A  2010;  Yes  on  Prop  D;  Sidewalks 
Are  For  People  -  A  Committee  Opposed  to  Proposition  L;  Tenants  for  Fair  Rents.  A  Committee  to 
Support  Proposition  F;  Committee  to  Support  Our  City  College  -  Yes  on  .A.:  Murase  for  School 
Board  2010;  Margaret  Brodkin  for  School  Board  2010;  Natasha  Hoehn  for  Board  of  Education 
2010;  Committee  to  Re-Elect  Supervisor  Alioto-Pier  2010;  Laura  Spanjan  for  Supervisor  2010;  Re- 
Elect  Public  Defender  Jeff  Adachi  2010;  Hydra  Mendoza  for  School  Board  2010;  Lawrence  Wong 
for  College  Board  2010;  Re-elect  Dr.  Anita  Grier  Community  College  Board  2010;  Diane  Wesley 
Smith  Campaign  for  Supervisor  District  10;  Glendon  Anna  Conda  Hyde  for  District  6  Super\isor 
2010;  Matt  Drake  for  Supervisor  2010;  Re-Elect  Kim-Shree  Maufas  to  Board  of  Education  2010; 
John  Rizzo  for  Community  College  Board  2010;  Campaign  to  Elect  Stephen  Weber  District  1 0 
Supervisor  2010;  James  Pan  for  Assessor  2010;  Committee  to  Elect  Norman  for  Supervisor  2010; 
Rachel  Norton  for  Board  of  Education;  Supervisor  Michela  Alioto-Pier  Legal  Defense  Fund; 
Coleman  Action  Fund  for  Children  Committee;  San  Francisco  Labor  Council  Labor  &  Neighbor; 
San  Francisco  Women's  Political  Committee;  DIO  Forward,  sponsored  by  the  San  Francisco 
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Building  and  Construction  Trades  Council;  Clean  SF;  San  Francisco  Building  and  Construction 
Trades  Council  Political  Organization  of  Workers  for  Employee  Rights  (POU'ER  PAC);  Protect 
Our  Benetlts;  San  Francisco  Apartment  Association  PAC.  sponsored  by  San  Francisco  Apartment 
.Association;  San  Francisco  Young  Democrats;  New  Day  for  San  Francisco;  District  1 1  Democratic 
Club;  Sierra  Club  San  Francisco  Bay  Chapter  Campaigns;  San  Francisco  Parent  PAC;  San 
Francisco  Building  and  Construction  Trades  Council  Political  Organization  of  Workers  for 
Employee  Rights  Political  Issues  Comminee  (POWER  PIC);  Bay  .Area  Firetlghters  P.\C  Fund 
Opposing  Mark  Ferrell  for  Supervisor  2010;  Noe  Valley  Democratic  Club;  San  Francisco  Small 
Business  Advocates;  Asian  Pacific  Democratic  Club  P.A.C;  Richmond  District  Democratic  Club; 
and  Comminee  on  Jobs  Candidate  Advocacy  Fund. 

The  following  Lhree  committees  were  randomly  chosen  for  audit  from  this  pool: 

•  Noe  Valley  Democratic  Club 

•  Protect  Our  Benefits 

•  Latira  Spanjan  for  Supervisor  2010 

Ms.  Shaikh  and  Chairperson  Studley  thanked  the  member  of  the  public  for  her  assistance. 

Public  Comment: 
None. 

V.       Election  of  Chair  and  Vice-Chair. 

Chairperson  Smdley  stated  that  the  position  of  Chair  has  a  two-year  maximum,  with  one-year 
intervals.  Commissioner  Ward  nominated  Commissioner  Hur  for  Chair  of  the  Ethics  Commission. 
Commissioner  Hur  stated  tliat  he  would  be  honored  to  serve  as  Chair  of  the  Commission. 
Commissioner  Ward  stated  that  he  thought  Commissioner  Hur  would  do  a  fme  job  as  Chair. 

Public  Comment: 

.A.  member  of  the  public  stated  that  he  had  never  attended  a  meeting  before  and  asked  to  hear  some 
more  information  about  Commissioner  Htir. 

Commissioner  Hur  stated  that  he  is  an  attorney  in  private  practice.  He  stated  that  he  has  served  on 
this  conmiission  for  about  a  year.  He  stated  that  he  is  a  former  Coro  Fellow  in  San  Francisco.  He 
also  stated  that  he  was  a  graduate  of  Harvard  and  Stanford  Universities.  He  stated  that  he  also 
serves  on  the  Board  of  Directors  of  Bay  Area  Commtmity  Resources. 

.All  four  Commissioners  present  voted  in  favor  of  Commissioner  Hur  becoming  Chair  of  the  Ethics 
Commission  for  the  next  year.  Chairperson  Studley  congratulated  Commissioner  Hur  and 
applauded  his  commitment  to  the  people  of  the  City  of  San  Francisco. 

Commissioner  Ward  nominated  Commissioner  Studley  for  Vice-Chair  of  the  Commission. 
Chairperson  Sludlcy  thanked  Commissioner  Ward  and  stated  thai  she  would  be  happy  to  continue 
working  with  the  Commission  in  that  way. 
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Public  Comment: 
None. 

Chairperson  Studley  stated  that  she  was  the  President  and  Chief  Executive  Officer  of  Public 
Advocates,  Inc.,  a  non-profit  advocacy  group  based  in  San  Francisco.  She  stated  that  Public 
Advocates  focuses  on  education,  housing,  and  transit  justice  for  low-income  people.  She  stated  that 
she  was  a  graduate  of  Harvard  Law  School  and  Bamard  College.  She  stated  that  she  has  ser\  ed  as 
general  counsel  for  United  States  Department  of  Education  and  had  been  President  of  Skidmore 
College.  She  stated  that  she  had  served  on  several  boards  prior  to  the  Ethics  Commission  and  had 
been  sitting  on  the  Commission  for  five  years. 

All  four  Commissioners  present  voted  ui  favor  of  Chairperson  Smdley  becoming  Vice-Chair  of  the 
Ethics  Commission  for  the  next  year.  Chairperson  Studley  stated  that  the  change  in  leadership 
would  go  into  effect  at  the  next  meeting  {Editor 's  note:  effective  March  I.  201 1). 

VI.  Closed  session. 

Chairperson  Studley  stated  that  there  are  some  matters  that  are  meant  to  be  confidential  that  the 
Commission  hears  in  closed  session. 

Motion  11-02-14-2  (Ward/Hur):  Moved,  seconded  and  passed  (4-0)  that  the  Commission  enter 
into  closed  session. 

Public  Comment: 
None. 

[Entered  CLOSED  SESSION  at  6:07  PM.] 

[Break  at  7:31  PM.] 

[Return  from  break  at  7:38  PM.] 

[Returned  from  CLOSED  SESSION  at  7:54  PM.] 

VII.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-02-14-3  (HurAVard):  Moved,  seconded  and  passed  (4-0)  that  the  Commission  finds 
that  it  is  in  the  best  interests  of  the  public  not  to  disclose  its  closed  session  deliberations  re: 
anticipated  and  existing  legislation. 

Public  Comment: 
None. 

Vin.  Minutes  of  the  Commission's  regular  meeting  of  January  10,  2011. 

Chairperson  Studley  stated  that  she  had  one  amendment  to  the  minutes,  regarding  the  first  public 
comment  under  Item  II  of  the  agenda.  She  stated  that  the  last  sentence  on  the  bottom  of  page  1 
should  be  changed  and  staff  agreed  to  make  the  appropriate  changes. 


5 


DR.\FT  -  Minutes  ot  Februarv  14,  201 1  Meeting 


Motion  11-02-14-3  (HayonAVard):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  the  minutes  of  the  Commission's  regular  meeting  of  January  10,  2011,  as  amended. 

Public  Comment: 

None. 

IX.      Executiv  e  Director's  Report. 

The  Executive  Director  stated  that  he  had  provided  a  copy  of  an  inlbrmal  advice  letter  to  the 
Commissioners.  I  le  stated  thai  these  leners  offer  no  protection  to  the  person  seeking  the  informal 
advice,  since  tiic  letters  do  not  require  Commission  approval.  He  stated  that  he  would  be  happy  to 
answer  an\  questions  reg:irding  the  advice  letter. 

\.       Items  for  future  meetings. 

Chairperson  Studley  advised  that  the  Commissioners  should  advise  the  Executive  Director  or  the 
new  Chair  about  any  items  they  wish  to  hear  at  a  future  meeting. 

Public  Comment: 
None. 

XJ.     Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

None. 

XII.  .Adjournment. 

Motion  1 1-02-14-4  (HurA¥ard):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adjourn. 

Public  Comment: 
None. 

.Meeting  adjourned  at  8:00  PM. 
Respectfully  submitted. 


Catherine  Argumedo 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31  12 


I. 
II. 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
March  14,  2011  5:30  P.M. 
and  AGENDA 
Room  408  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

SAN  FRANCISCO 
PUBLIC  LIBRARY 

Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


GOVERNMENT 
DOCUMENTS  DEPT 

MAR  1  0  2011 


Call  to  order  and  roll  call. 


in.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 

section  3.234(c),  the  Commission  should  grant  waivers  to  Office  of  Economic  and 
Workforce  Development  employee  Kyri  S,  McClellan  from  the  one-year  post 
employment  communications  ban  (§3.234(a)(2))  and  the  ban  on  compensation  from 
contractors  (3.234(a)(3)).  A  staff  report  will  be  available  at  the  Commission  office  as 
well  as  on  the  Commission  website.  (Discussion  and  possible  action.) 


rV.  Consideration  of  policy  directives  to  staff  regarding  possible  amendments  to  the 

Campaign  Finance  Reform  Ordinance,  San  Francisco  Campaign  and  Governmental 
Conduct  Code  section  1.100  et  seq.  Staff  recommends  that  the  Commission  consider 
modifying  and  streamUning  disclaimer  and  disclosure  requirements  for  candidates 
and  committees  spending  funds  in  local  elections  and  eliminating  the  overall  limit  on 
contributions  to  all  candidates  on  the  ballot  in  a  single  election.  A  staff  report  on 
the  proposed  policy  directives  will  be  available  at  the  Commission's  office  and  on  its 
website.  (Discussion  and  possible  action.) 

V.  Minutes  of  the  Commission's  regular  meeting  of  February  14,  2011.  (Discussion 

and  possible  action.) 

VI.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  fmance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 


SK  F.thics  C  ommission  Agenda  -  March  14.  2011 


\  II.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
»  ithin  the  jurisdiction  of  the  Ethics  Commission. 

I\.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  ^fuclun'i  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people  s  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  revien:  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  k  '■^■p,,n  ii  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator.  Sunshine  Ordinance 
Task  Force.  1  Dr  Carlton  H.  (,oodlett  Place.  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  -'~24;  by  fax  at  415 
554  ~S54:  or  bv  email  at  sot/'u  s/uov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
trom  Mr  Kusiom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 

If  cin\  materuils  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  .\ess  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  <&.  Governmental  Conduct  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Aess  Avenue,  Suite  220,  San 
Francisco,  CA  94102:  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfsov.ors'ethics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  March  9,  2011 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Diret^r 

Re:  Request  for  waiver  from  post-emplo^/Tnent  restrictions 


hitroduction 

Under  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.234(c), 
Kyri  S.  McClellan,  a  project  manager  at  the  Office  of  Economic  and  Workforce 
Development  ("OEWD"),  has  requested  a  waiver  from  two  of  the  City's  post- 
employment  resfrictions  in  order  to  allow  her  to  work  for  the  San  Francisco  .Ajnerica's 
Organizing  Committee  ("the  Committee")  and  communicate  with  the  OE^^/T)  on  behalf 
of  the  Committee.  Ms.  McClellan  will  attend  the  March  14,  201 1  Ethics  Commission 
meeting  to  answer  questions.  Because  of  the  unique  circumstances  presented  by  Ms. 
McClellan' s  request,  staff  recommends  that  the  Commission  grant  the  waivers. 


Background 


Ms.  McClellan  has  been  a  project  manager  in  the  OEWD  for  the  last  seven  years.  For 

the  past  12  months,  she  has  been  the  day-to-day  manager  of  the  Cit>''s  efforts  to  secure 
h  the  America's  Cup  race.  She  was  a  member  of  the  Host  City  Agreement  negotiation 

|i  team,  and  she  was  responsible  for  organizing  community  outreach  and  support  for  the 

event  At  the  end  of  December  2010,  San  Francisco  was  selected  to  be  the  host  cit>-  of 

the  America's  Cup  sailing  race  in  2013. 

In  2010,  the  Committee  was  formed  as  a  non-profit  corporation  to  marshal  the  private 
and  corporate  support  necessary  for  the  City  to  win  the  campaign  to  host  the  34^ 
America's  Cup  events.  The  Committee  consists  of  several  individuals  from  the 
business  and  private  community,  and  has  an  honorary-  committee  that  consists  of  many 
public  officials,  including  federal,  state  and  local  elected  officials. 

On  December  14,  2010,  the  City  entered  The  34^  America's  Cup  Host  and  \'enue 
Agreement  ("Agreement"),  an  agreement  by  and  among  the  Cit\\  the  Committee  and 
the  America's  Cup  Authority,  LLC  ("the  Authority").  Ms.  McClellan  worked 
extensively  on  the  Agreement. 
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Under  the  Agreement,  the  Committee  is  charged  with  procuring  event  sponsors  to  provide  $270 
million  or  more  to  support  the  event;  securing  :i  S'^r  rp'^'^on  bond  to  compensate  the  Authority  in 
the  event  the  City  or  Committee  fails  to  per:"  _  :[;ons;  and  raising  up  to  $32  million 

from  private  sources  to  reimburse  the  Cit\  i'^  i  .   .  i  us  costs,  lost  revenues,  and 

expenditures.  Although  the  Committee  is  a  separaLe  legal  entity-  and  it  is  possible  that  its 
interests  may  diverge  from  the  City's  in  particular  maners.  the  primary  function  of  the 
Committee  is  to  support  the  City's  efforts.  In  planning  and  preparing  for  the  .Ajnerica's  Cup 
event,  the  Committee  and  the  City  largely  share  a  unitv-  of  interest. 

Ms.  McClellan  has  been  offered  the  position  of  Executive  Director  of  the  Committee.  If  she 
accepts,  she  will  oversee  all  of  the  Committee's  activities.  The  position  will  require  Ms. 
McClellan  to  interact  reLiuiari}  with  City  staff,  including  employees  in  her  former  department, 
the  01  WD.  and  ineiudinL:  poss i hi}  anempting  to  influence  the  OE'WT)'s  decisions  regarding  the 
.■America's  Cup  event. 

Relevant  Laws.  Discussion,  and  Recommendations 

Ms.  McClellan  seeks  a  waiver  from  two  provisions  in  the  Government  Ethics  Ordinance  that 
govern  post-employment  activities.  (The  post-employment  provisions  are  reprinted  starting  on 
page  5  of  this  memo.)  These  provisions  are  part  of  the  City's  post-emplovment  laws  that  were 
enacted  to  protect  the  integritv-  of  government  decision-making  by  preventing  a  public  official  or 
employee  from  using  his  or  her  influence  or  knowledge,  gained  as  a  public  servant,  to  advance 
private  interests  at  the  expense  of  the  public.  Wlien  the  Ethics  Commission  proposed  the  post- 
emplovTnent  laws,  it  recognized  that  there  may  be  circumstances  when  the  application  of  the 
post-emplo\Tnent  provisions  to  specific  factual  situations  is  not  necessarv'  to  protect  the  integrity 
of  government  decision-making.  For  this  reason,  the  Commission  proposed,  and  the  voters 
adopted,  provisions  that  permit  the  Commission  to  grant  waivers  to  individual  employees  in 
specified  circumstances  where  the  threat  to  the  integrity-  of  City  decisions  is  minimal. 

The  two  separate  provisions  implicated  by  Ms.  McClellan' s  request,  and  staffs 
recommendations  regarding  each  waiver  request,  are  discussed  separately  below. 

A.       One  Year  Restriction  on  Communicating  with  Former  Department 

San  Francisco  Campaign  and  Governmental  Conduct  Code  ('"SF  C&GCC")  section  3.234(a)(2) 
provides: 

No  current  or  former  (^fileer  or  employee  of  the  City  and  County,  for  one  year  after 
termination  of  his  or  her  scr\  iee  or  employment  with  any  department,  board,  commission, 
office  or  other  unit  v\'  ihe  C  ii\ .  shalh  w  ith  the  intent  to  influence  a  government  decision, 
communicate  orally .  in  wriiiny.  or  in  any  other  manner  on  behalf  of  any  other  person 
(except  the  City  and  County)  with  any  officer  or  employee  of  the  department,  board, 
commission,  olTice  or  other  unit  of  government,  for  which  the  officer  or  employee  served. 
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Section  3.234(a)(2)  ensures  that  a  former  City  employee  or  officer  cannot  abuse  his  or  her 
influence  on  behalf  of  a  new  employer  by  requiring  a  one-year  "cooling-off '  period  during  which 
the  former  officer  or  employee  is  prohibited  from  communicating  with  his  or  her  former 
colleagues  on  behalf  of  another  to  influence  governmental  decisions. 

The  Ethics  Commission  may  grant  a  waiver  from  the  one-year  post-emplovTQent  restriction  if  the 
Commission  determines  that  granting  a  waiver  would  not  create  the  potential  for  undue  influence 
or  unfair  advantage.  See  SV  C&GCC  §  3.234(c)(1).  In  making  a  waiver  determination,  the 
Commission  may  consider:  the  nature  and  scope  of  the  communications  the  individual  will  have 
with  his  or  her  former  department;  the  subject  matter  of  such  communications:  the  former 
position  held  by  the  officer  or  employee;  the  type  of  insider  knowledge  that  the  individual  may 
possess;  and  any  other  factors  the  Commission  deems  relevant.  See  Ethics  Commission 
Regulation  3.234-4(a)(4). 

Staff  recommends  that  the  Commission  grant  Ms.  McClellan's  request  for  a  waiver  from  the  one- 
year  post-emplo^-ment  communication  ban.  There  is  no  uidication  that  Ms.  McClellan's 
employment  with  the  Committee  will  create  the  potential  for  undue  influence  or  unfair 
advantage.  The  Agreement  contemplates  that  the  parties  involved  -  the  City,  the  Committee,  and 
the  Authority  -  will  work  in  unison  to  ensure  that  the  34^  America's  Cup  is  a  success  not  only  in 
terms  of  an  enhanced  overall  spectator  experience,  but  also  in  terms  of  a  boost  to  the  Bay  Area 
economy,  the  creation  of  new  jobs,  and  improvement  to  the  infrastructure  of  the  Port  of  San 
Francisco. 

As  the  Committee's  executive  director,  Ms.  McClellan  would  communicate  on  a  regular  basis 
with  the  City,  but  her  communications  with  the  City  will  likely  be  made  only  to  advance  the 
purposes  set  forth  in  the  Agreement.  As  noted  above,  the  Committee  exists  primarily  to  lessen 
the  financial  burdens  on  the  City  for  hosting  the  34*  America's  Cup  event.  For  this  reason,  the 
interests  of  the  City  and  the  Committee  appear  to  be  aligned.  Ms.  McClellan's  communications 
with  her  former  colleagues  will  not  serve  to  benefit  her  or  any  private  entity:  instead,  they  will 
primarily  benefit  the  City. 

In  her  work  for  the  City,  Ms.  McClellan  was  active  in  negotiating  the  Agreement,  in  overseeing 
management  of  the  City's  efforts  to  host  the  event,  and  in  organizing  community-  outreach  and 
support  for  the  event.  She  has  been  selected  to  lead  the  Committee's  efforts  henceforth  because 
of  her  ability  to  bring  to  fruition  within  a  short  time  frame  many  of  the  processes  that  must  occur 
for  the  event  to  succeed.  Because  her  work  on  the  Committee  will  complement  the  work  of  her 
current  colleagues  in  the  OEWD — and  ui  essence  will  promote  the  efforts  of  the  City — staff 
recommends  that  the  Commission  grant  a  waiver  from  the  one-year  post-emplo>ment 
communication  ban. 
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Employment  with  Parties  that  Contract  with  the  Citv 


SF  C&GCC  section  3.234(aX3)  provides: 

No  current  or  former  officer  or  employee  of  the  Cit\'  shall  be  employed  by  or  otherwise 
receive  compensation  from  a  person  or  entity  that  entered  into  a  contract  with  the  city 
within  the  preceding  12  months  where  the  officer  or  employee  personally  and 
substantially  participated  in  the  award  of  the  contract. 

Section  3.234(a)(3)  ensures  that  City  contracts  are  awarded  on  a  fair  and  impartial  basis  by 
prohibiting  an  officer  or  employee  who  personally  and  substantially  participates  in  the  award  of  a 
contract  from  obtaining  employment  with  the  contracting  party  for  one  year. 

The  Commission  may  grani  a  waiver  from  the  ban  on  emplovment  with  City  contractors  if  it 
finds  that  the  restriction  would  cause  extreme  hardship  for  the  individual.  See  SF  C&GC  Code 
§  3.234(cX3).  In  making  this  determination,  the  Commission  may  consider:  the  vocation  of  the 
individual;  the  range  of  employers  for  whom  the  individual  could  work;  the  steps  the  individual 
has  taken  to  find  new  employment;  and  any  other  factors  the  Commission  deems  relevant.  See 
EC  Regulation  3.234-4(a)(5). 

It  is  clear  that  Ms.  McClellan  panicipated  personally  and  substantially  in  negotiating  the 
Agreement  for  the  Cirv-  to  host  the  34"^  .Ajnerica's  Cup.  She  cannot  accept  emplovment  with  the 
Committee  unless  the  Commission  waives  the  restriction  in  section  3.234(c)(3 ).  The 
Commission  may  grant  her  waiver  request  if  it  determines  that  imposing  the  ban  would  cause 
extreme  hardship  for  her. 

Staff  recommends  granting  the  waiver.  Although  there  is  no  indication  that  Ms.  McClellan  will 
suffer  financial  hardship  in  the  absence  of  a  waiver,  she  has  explained  to  staff  that  the  denial  of  a 
waiver  will  impose  professional  hardship  because  of  her  chosen  career  path  and  the  unique 
nature  of  this  opportunity.  Ms.  McClellan  has  served  as  project  manager  for  several  City-led 
campaigns;  she  has  now  been  given  a  unique  once-in-a-lifetime  opportunity  to  move  forward  on 
the  specific  career  path  she  has  chosen  for  herself  If  she  takes  it.  she  will  be  able  to  pursue  her 
career  plans.  If  she  carmot  take  it,  she  will  suffer  a  hardship.  Ms.  McClellan  has  indicated  that 
there  are  no  other  positions  available  to  her  that  would  offer  her  the  same  levels  of  responsibility 
and  allow  her  to  pursue  the  same  kind  of  opportunity  to  advance  the  very  policy  goals  that  she 
has  been  devoted  to  achieving  in  the  City.  Beyond  Ms.  McClellan"s  career  aspirations,  staff 
believes  that  imposing  the  ban  would  cause  hardship  for  the  other  parties  involved  as  well  -  the 
Committee  will  suffer  without  her  at  the  hehn.  and  the  Cit\-  may  suffer  if  she  is  not  permitted  to 
pursue  this  opportunity.  AccordinuK .  siaff  recommends  that  the  Commission  grant  a  waiver 
from  the  ban  on  compensation  from  City  contractors. 

S  Conflicts  of  InterestWVaivcr  RequestsVMcClellan  2.201  l\memo  to  EC  3.20 11. doc 
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San  Francisco  Campaign  and  Govenimental  Conduct  Code 


SEC.  3.234.  -  POST-EMPLOY^IENT  AND  POST  SERVICE  RESTRICTIONS. 

(a)  All  Officers  and  Employees. 

(1)  Permanent  Restriction  on  Representation  In  Particular  Matters. 

(A)  Prohibition.  No  former  officer  or  employee  of  the  City  and  County,  after  the  termination  of  his  or  her 
service  or  employment  with  the  City,  shall,  with  the  intent  to  influence,  act  as  agent  or  anomey,  or 
otherwise  represent,  any  other  person  (except  the  City  and  County)  before  any  court,  or  before  any  state, 
federal,  or  local  agency,  or  any  officer  or  employee  thereof,  by  making  any  formal  or  informal 
appearance  or  by  making  any  oral,  written,  or  other  communication  in  connection  with  a  particular 
matter: 

(1)  in  which  the  City  and  County  is  a  party  or  has  a  direct  and  substantial  interest; 

(ii)  in  which  the  former  officer  or  employee  participated  personally  and  substantially  as  a  City  officer  or 
employee;  and 

(iii)  which  involved  a  specific  party  or  parties  at  the  time  of  such  participation. 

(B)  Restriction  on  assisting  others.  No  former  officer  or  employee  of  the  City  and  Countv,  after  the 
termination  of  his  or  her  service  or  employment  with  the  City,  shall  aid.  advise,  counsel,  consult  or  assist 
another  person  (except  the  City  and  County)  in  any  proceeding  in  which  the  officer  or  employee  would 
be  precluded  under  Subsection  (A)  from  personally  appearing. 

(C)  Exception  for  testimony.  The  prohibitions  ui  Subsections  A  and  B  do  not  prohibit  a  former  officer  or 
employee  of  the  City  and  County  from  testifying  as  a  witness,  based  on  the  former  officer's  or  employee's 
personal  knowledge,  provided  that  no  compensation  is  received  other  than  the  fees  regularly  provided  for 
by  law  or  regulation  of  witnesses. 

(2)  One-Year  Restriction  on  Communicatmg  with  Former  Department.  No  current  or  former  officer  or 
employee  of  the  City  and  County,  for  one  year  after  termination  of  his  or  her  service  or  employment  with 
any  department,  board,  commission,  office  or  other  unit  of  the  City,  shall,  with  the  intent  to  influence  a 
government  decision,  communicate  orally,  in  writing,  or  in  any  other  manner  on  behalf  of  any  other 
person  (except  the  City  and  County)  with  any  officer  or  employee  of  the  department,  board,  commission, 
office  or  other  unit  of  government,  for  which  the  officer  or  employee  served. 

(3)  Employment  With  Parties  That  Contract  With  The  City.  No  current  or  former  officer  or  employee  of 
the  City  shall  be  employed  by  or  otherwise  receive  compensation  from  a  person  or  entitv  that  entered  into 
a  contract  with  the  City  within  the  preceding  12  months  where  the  officer  or  employee  personally  and 
substantially  participated  in  the  award  of  the  contract. 

(b)  Mayor,  Members  of  the  Board  of  Supervisors,  and  their  Senior  Staff  Members. 

(1)  One  year  restriction  on  communicating  with  City  departments.  For  purposes  of  the  one-year 
restriction  under  subsection  (a)(2),  the  "department"  for  which  a  former  Mayor,  a  former  member  of  the 
Board  of  Supervisors,  or  a  former  senior  staff  member  to  either  the  Mayor  or  a  member  of  the  Board  of 
Supervisors  served  shall  be  the  City  and  County  and  the  prohibition  in  subsection  (a)(2)  shall  extend  to 
communications  with: 

(A)  a  board,  department,  commission  or  agency  of  the  City  and  County; 

(B)  an  officer  or  employee  of  the  City  and  County; 

(C)  an  appointee  of  a  board,  department,  commission,  agency,  officer,  or  employee  of  the  Cit\  and 
County;  or 

(D)  a  representative  of  the  City  and  County. 

For  the  purposes  of  this  subsection,  "a  former  senior  staff  member  to  either  the  Mayor  or  a  member  of  the 
Board  of  Supervisors"  means  an  individual  employed  in  any  of  the  following  positions  at  the  time  the 
mdividual  terminated  his  or  her  employment  with  the  City:  the  Mayor's  Chief  of  Staff,  the  Mayor's 
Deputy  Chief  of  Staff,  a  Legislative  Aide  to  a  member  of  the  Board  of  Supervisors  or  a  position  that  the 
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Ethics  Commission  determines  by  regulation  is  an  equivalent  position  based  on  an  analysis  of  the 
functions  and  duties  of  the  position. 

1  Z  City  service.  \'r  Nrmor  NfaN'T  >^r  memher  of  the  Board  of  Supervisors  shall  be  eligible  for  a  period 

r  T  mcn-ihcr  M":hc  Board  of  Supervisors,  for 
'  \inciu  wuli  ihc  Cir\  and  County.  This  restriction  shall 
I  apri;  :^  a    r:r,i.;         i  .  i  Nu[-cr\  .>>  i  c;L\.icd  10  an  otnce  of  the  City  and  County,  appointed  to  fill  a 

vacancy  in  an  elective  office  of  the  City  and  County,  or  appointed  to  a  board  or  commission  in  the 

executive  branch. 

(c)  W  aiver. 

(1)  .A.t  the  request  ot  a  current  or  former  City  employee  or  officer,  the  Ethics  Commission  may  waive  any 
of  the  restrictions  in  Subsections  (aX  1 )  and  (a)(2)  if  the  Commission  determines  that  granting  a  waiver 
would  not  create  the  potential  for  undue  influence  or  unfair  advantage. 

(2)  .At  the  request  of  a  current  or  former  City  employee  or  officer,  the  Ethics  Commission  may  waive  any 
of  the  restrictions  in  Subsections  (a)(l )  and  (a)(2)  for  members  of  City  boards  and  commissions  who.  by 
law,  must  be  appointed  to  represent  any  profession,  trade,  business  union  or  association. 

(3)  At  the  request  of  a  current  or  former  City  officer  or  employee,  the  Ethics  Commission  may  waive  the 
prohibition  in  Subsection  (a)(3)  if  the  Commission  determines  that  imposing  the  restriction  would  cause 
extreme  hardship  for  the  City  officer  or  employee. 

(4)  The  Ethics  Commission  may  adopted  regulations  implementing  these  waiver  provisions. 
(.Added  by  Proposition  E,  1 1/4/2003;  Ord.  218-07,  File  No.  070505,  App.  9/21/2007;  Ord.  208-09,  File 
No.  090219.  .App.  9/25/2009) 

Eihics  Commission  Re<iuliition  3.234-4.  Waivers 

(a)  Requests  for  Waivers  from  Post-Employment  Restrictions. 

(1)  Requests  for  waivers  from  permanent  and  one-year  bans.  Any  current  or  former  City  officer  or 
employee  ma\  submit  a  request  to  the  Commission  for  a  waiver  &om  the  permanent  bans  on  working  or 
advising  on  panicular  matters  imposed  by  subsection  3.234(a)(1)  or  the  one-year  ban  on  communicating 
with  former  colleagues  imposed  by  subsections  3.234(a)(2).  Such  requests  must  be  in  writing  and  include 
information  describing  the  former  position  held  by  the  officer  or  employee:  the  particular  maner  for 
which  the  waiver  is  sought;  the  individual's  prior  involvement  in  the  matter,  if  any.  and  reasons  why 
granting  a  waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  The  mdividual 
must  also  certify  that  he  or  she  has  provided  a  copy  of  the  waiver  request  to  tlie  City  officer  or  employee 
responsible  for  the  day-to-day  management  of  his  or  her  former  department  board,  commission,  office, 
or  unit  of  government. 

(2)  Requests  for  waivers  of  ban  on  compensation  from  City  contractors.  .Any  current  or  former  City 
officer  or  employee  may  submit  a  request  to  the  Commission  for  a  waiver  from  the  ban  on  receiving 
compensation  from  certain  City  contractors  imposed  by  subsection  3.234(a)(3).  Such  a  request  must  be 
in  writing  and  include  information  describing  the  name  and  business  activity  of  the  potential  new- 
employer  of  the  officer  or  employee;  the  contracts  that  the  officer  or  employee  personally  and 
substantially  participated  in  awarding  to  his  or  her  potential  new  employer  during  the  12  months  prior  to 
the  officer's  or  employee's  acceptance  of  employment  or  receipt  of  or  entitlement  to  compensation:  the 
e.xact  nature  of  the  officer  or  employee's  participation  in  awarding  those  contracts;  and  reasons  why 
imposing  the  restriction  in  subsection  3.234(a)(3)  would  cause  extreme  hardship  for  the  City  officer  or 
employee.  The  City  officer  or  employee  must  also  certify-  that  he  or  she  has  provided  a  copy  of  the 
waiver  request  to  the  City  officer  or  employee  responsible  for  the  day-to-day  management  of  the 
department,  board,  commission,  office,  or  unit  of  government  for  which  the  officer  or  employee  served  at 
the  time  he  or  she  participated  in  awarding  the  contract. 
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(3)  Consideration  of  waiver  requests.  The  Ethics  Commission  shall  consider,  at  its  next  regularly 
scheduled  meeting,  any  request  that  meets  the  criteria  set  forth  in  subsections  (a)(1)  or  (a)(2 )  of  this 
Regulation,  provided  that  such  request  is  received  at  least  two  calendar  weeks  in  advance  of  the  meeting. 
The  Commission  shall  not  consider  at  its  next  meeting  any  waiver  request  that  does  not  comply  with  this 
deadline.  The  individual  who  has  requested  the  waiver,  or  his  or  her  representative,  and  a  designated 
representative  from  the  department,  board,  commission,  office  or  unit  of  government  of  the  individual, 
may  make  a  presentation  to  the  Commission  supporting  or  opposing  the  waiver  request.  The 
Commission  may  set  reasonable  time  limits  on  such  presentations  in  accordance  with  the  Sunshine 
Ordinance  and  the  Brown  Act. 

(4)  Approval  of  waiver  requests  from  permanent  and  one-year  bans.  The  Commission  shall  not  approve 
any  request  for  a  waiver  from  the  permanent  or  one-year  bans  made  under  subsection  3.234( c)(  1 )  unless 
the  Commission  makes  a  finding  that  granting  such  a  waiver  would  not  create  the  potential  for  undue 
influence  or  unfair  advantage,  hi  making  this  determination,  the  Commission  may  consider:  the  namre 
and  scope  of  the  communications  the  individual  will  have  with  his  or  her  former  department,  board, 
commission,  office,  or  unit  of  government;  the  subject  matter  of  such  communications;  the  former 
position  held  by  the  officer  or  employee;  the  type  of  inside  knowledge  that  the  individual  may  possess: 
and  any  other  factors  the  Commission  deems  relevant. 

(5)  Approval  of  waiver  requests  from  ban  on  compensation  from  City  contractors.  The  Commission  shall 
not  approve  any  request  for  a  waiver  from  the  ban  on  receiving  compensation  from  cenain  Cirv' 
contractors  made  under  subsection  3.234(c)(3)  unless  the  Commission  makes  a  finding  that  hnposing  the 
restriction  in  subsection  3.234(a)(3)  would  cause  extreme  hardship  for  the  individual,  hi  making  this 
determination,  the  Commission  may  consider:  the  vocation  of  the  individual;  the  range  of  employers  for 
whom  the  individual  could  work;  the  steps  the  mdividual  has  taken  to  find  new  employment;  and  any 
other  factors  the  Commission  deems  relevant. 

(b)  Waivers  for  Former  Members  of  Boards  and  Commissions  Who  by  Law  must  be  Appointed  to 
Represent  Certain  Professions,  Trades,  Businesses,  Unions  or  Associations. 

(1)  Waivers  from  the  permanent  and  one-year  bans.  The  Ethics  Commission  may  waive  the  permanent 
bans  on  working  or  advising  on  particular  matters  and  the  one-year  ban  on  communicating  with  former 
colleagues  imposed  by  subsections  3.234(a)(1)  and  3.234(a)(2)  for  any  member  of  a  board  or  commission 
who  by  law  must  be  appointed  to  represent  a  profession,  trade,  business,  union  or  association.  Such 
waivers  may  be  granted  upon  the  Commission's  own  initiative;  at  the  request  of  the  appointing  authority 
of  a  member  of  a  board  or  commission  who  by  law  must  be  appomted  to  represent  a  profession,  trade, 
business,  union  or  association;  or  at  the  request  of  an  individual  who  was  appointed  or  is  being 
considered  for  appointment  to  a  board  or  commission  to  represent  a  profession,  trade,  business,  union  or 
association. 

(2)  Process  for  Grantmg  Waivers.  All  waivers  granted  pursuant  to  subsection  3.234(c)(2)  must  be  made 
at  a  public  meeting.  Requests  for  waivers  made  by  an  appointing  authorit\-  or  a  member  of  a  board  or 
commission  must  be  in  writing  and  state  the  reasons  why  the  waiver  should  be  granted.  The  Ethics 
Commission  shall  consider,  at  its  next  regularly  scheduled  meeting,  any  waiver  request  that  meets  the 
criteria  of  this  regulation  provided  that  such  request  is  received  at  least  tw  o  calendar  weeks  in  advance  of 
the  meeting.  In  making  a  determination  to  grant  a  waiver  under  this  subsection  the  Commission  may 
consider:  the  ability  of  the  City  to  recruit  qualified  individuals  to  fill  the  position  in  question  if  the 
restrictions  are  not  waived;  the  ability  of  the  commissioner  or  board  member  to  engage  in  his  or  her 
particular  vocation  if  the  restrictions  are  not  waived;  and  any  other  factors  the  Commission  deems 
relevant. 

(c)  Notice.  The  Commission  shall  maintain  a  list  of  waivers  granted  under  subsection  3.234(c)  and  post 
the  list  on  the  Commission's  web  page. 


7 


February  28,  2011 


JOHN  ST.  CROIX 
Executive  Director 

SAN  FRANCISCO  ETHICS  C0MIV1ISSI0N 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Dear  Director  St.  Croix, 

1  am  respectfully  seeking  a  waiver  of  Section  3.234(a)(2)  and  Section  3.234(a)(3),  two  of  the  Post- 
Employment  restrictions  set  fortii  in  the  City's  Campaign  and  Governmental  Conduct  Code.  For  the 
last  seven  years  I  have  been  a  project  manager  in  the  Office  of  Economic  and  Workforce  Development 
(OEWD).  For  the  last  twelve  months  I  have  been  the  day-to-day  project  manager  of  the  City's 
America's  Cup  effort.  I  was  a  member  of  the  Host  City  Agreement  negotiation  team,  as  well  as 
responsible  for  organizing  the  community  outreach  and  support.  The  City's  successful  America's  Cue 
bid  has  brought  a  new  and  unique  professional  opportunity  for  me,  which  I  would  need  a  waiver  to 
accept. 

The  San  Francisco  America's  Cup  Organizing  Committee  (SFACOC),  a  newiy  formed  local  non-profit 
organization,  was  conceived  by  the  Mayor's  Office  last  fall  and  established  to  support  the  City  and 
County  of  San  Francisco  in  preparing  for  and  hosting  the  34th  America's  Cup.  Members  of  the 
SFACOC  include  a  range  of  business  and  community  leaders.  The  SFACOC  is  also  a  unique  City 
partner,  in  that  many  local,  state  and  federal  officials  are  members  of  the  SFACOC  Honorary 
Committee,  including  Mayor  Lee  ,  the  Board  of  Supervisors,  Senator  Dianne  Feinstein,  and 
Representative  Nancy  Pelosi.  Close  coordination  between  the  SFACOC  and  City  staffs  will  be  critical 
to  the  success  of  the  34'*^  America's  Cup.  The  S  FACOC  is  also  one  of  the  three  parties  in  the  Host  City 
Agreement,  along  with  the  City  and  the  independent  and  also  newiy  created  America's  Cup  Event 
Authority  (ACE A). 

The  SFACOC  Executive  Committee  has  offered  me  the  position  of  Executive  Director  of  the 
Organizing  Committee,  for  which  i  would  receive  a  salary.  As  the  Executive  Director,  my  duties  would 
include  oversight  of  all  of  the  SFACOC's  activities.  The  S  FACOC's  purpose  is  to  lessen  the  financial 
burdens  on  the  Cit/  and  County  of  San  Francisco  of  preparing  for  and  hosting  the  34th  America's 
Cup,  through  the  engagement  and  contribution  of  the  corporate  and  philanthropic  communities.  The 
SFACOC  will  partner  with  the  America's  Cup  Event  Authority  (ACEA)  to  raise  $200  million  in 
corporate  and  community  sponsorships  as  well  as  philanthropic  donations.  Up  to  $32  million  of  those 
funds  will  be  raised  to  directly  offset  the  City's  America's  Cup-related  expenses,  "he  SFACOC  will 
also  work  directly  with  the  City  and  ACEA  to  ensure  the  event  meets  all  the  objectives  in  the  Host  City 
Agreement  including,  showcasing  the  Bay  and  its  resources  to  the  world,  sustainability  goals, 
significant  economic  impacts,  and  community  engagement  and  opportunities. 

Given  the  purely  civic  purposes  of  the  SFACOC,  and  its  non-profit  status,  I  believe  it  would  be 
appropriate  for  the  Commission  to  grant  a  waiver  of  the  prohibitions  found  in  Sections  3.234(a)(2)  and 
3.234(a)(3).  With  respect  to  section  3.234(a)(2),  it  is  likely  that  I  will  com.municate  on  a  regular  basis 
with  my  OEWD  colleagues  concerning  the  America's  Cup.  !  do  not  believe  that  my  current  position  at 
OEWD  would  confer  any  undue  influence  or  advantage  to  myself  or  the  SFACOC,  were  i  to  join  that 
organization.  The  City  as  a  whole,  including  OEWD,  and  the  SFACOC  is  already  committed  to 


'forking  tcgether  towards  a  successful  America's  Cup  and  it  is  the  City  that  will  be  the  direct 
benenciary  of  my  skills  and  efforts  being  further  applied  to  this  project. 


With  respect  to  section  3.234(a)(3),  I  did  participate  in  the  negotiation  of  the  Host  City  Agreement  to 
which  the  SFACOC  is  a  party.  But  the  Host  City  Agreement  is  not  the  type  of  contractual  arrangement 
that  is  likely  the  aim  of  section  3.234(a)(3).  The  SFACOC  exists  to  facilitate  the  City  in  meeting  all  of 
the  obligations  set  forth  in  the  contract  and  to  assist  the  City  in  paying  down  expenses  related  to  the 
America's  Cup  -  it  is  not  receiving  any  fees  or  payments  from  the  City  for  its  work.  In  addition,  in  the 
course  of  working  on  the  Host  City  Agreement,  I  had  no  conversations  with  the  SFACOC,  or  any  of  its 
members,  concerning  possible  future  em.ployment  with  that  organization. 

As  a  project  manager  in  the  Mayor's  Office  I  have  worked  on  several  City-led  "campaigns'",  including 
the  State  ccmpetition  to  locate  the  California  Institute  for  Regenerative  Medicine  as  well  as  the  City's 
2016  Olympic  bid.  Some  were  successful  and  some  were  not.  The  nature  of  my  work  and  my  career 
path  requires  that  I  seize  this  moment  for  advancement.  With  the  America's  Cup  I  am  at  the  crossroads 
of  a  unique  personal  and  professional  opportunity/,  and  without  the  waiver  I  will  be  stifled  by  the  City, 
instead  of  encouraged  to  build  on  my  City  service  and  move  on  to  greater  challenge,  which  will  bear 
rewards  principally  to  the  City. 

I  humbly  submit  that  my  work  with  the  Organizing  Committee  will  be  to  the  City's  greater  benefit  and 
respectfully  request  a  waiver  of  the  post-employment  restrictions  discussed  above.  I  have  provided  a 
copy  of  this  request  to  Jennifer  Entine  Matz,  Director  of  the  Office  of  Economic  and  Workforce 
Development,  and  1  welcome  the  opportunity  to  answer  any  questions  about  this  request.  I  hope  to 
have  this  issue  resolved  at  your  earliest  convenience  and  am  prepared  to  attend  the  March  14*''  Ethics 
Commission  meeting. 

Thank  you  for  vfmr  consideration  of  this  request. 


Kyri  McClellan 


Ethics  Commission 

City  and  County  of  San  Fr.\ncisco 


Benedict  Y.  Hur 
Chajrperson 


Date: 


To: 


March  10,  2011 


Members,  Ethics  Commdssion 


Eileen  Hansen 
Commissioner 


Beverly  Ha  yon 
Commissioner 


From: 


Re: 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Director 

Proposed  Amendments  to  the  Campaign  Finance  Reform  Ordinance 


Based  on  its  administration  of  the  Campaign  Finance  Reform  Ordinance  ('"CFRO"  or 
"the  Ordinance"),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.100  et  seq.  ("C&GC  Code"),  staff  recommends  that  the  Commission  consider  several 
policy  issues  to  provide  guidance  to  staff  before  staff  moves  forward  on  proposals  to 
amend  the  CFRO.  Staff  has  requested  that  the  City  Attorney's  Office  draft  legislation 
and  plans  to  convene  at  least  one  interested  persons  meeting  in  order  to  gather  public 
comment  on  the  proposed  legislation  in  the  next  month.   We  hope  to  be  able  to  provide 
draft  legislation  to  the  Commission  for  consideration  at  its  April  and  or  May  meetings. 

Under  section  1 .103  of  the  CFRO,  the  Commission  and  the  Board  of  Super\  isors  may 
amend  the  CFRO  without  voter  approval  if  (1)  the  amendment  farthers  the  purposes  of 
the  law;  (2)  the  Ethics  Commission  approves  the  proposed  amendment  by  at  least  a  4  5 
vote  of  all  its  members;  (3)  the  proposed  amendment  is  available  for  public  review  at 
least  30  days  before  the  amendment  is  considered  by  the  Board  or  any  of  its  committee; 
and  (4)  the  Board  approves  the  proposed  amendment  by  at  least  a  2, 3  vote  of  all  of  its 
members. 


Staffs  proposed  changes,  if  enacted,  would  go  into  effect  for  the  2012  election,  and 
would  not  change  the  rules  in  the  middle  of  the  game  for  candidates  and  committees 
active  in  the  November  201 1  election. 


1.  Disclaimer  and  Disclosure  Requirements  for  Communications  bv  Third 
Parties 


First,  staff  proposes  amending  several  sections  of  the  CFRO  to  consolidate  the 
disclosure  and  disclaimer  requirements  that  apply  to  third  parties.  Currently,  third 
parties  that  spend  money  in  San  Francisco  elections  must  navigate  a  number  of 
different  filing  requirements — they  must  file  one  tv"pe  of  disclosure  for  "electioneering 
communications"  within  90  days  of  an  election  (as  set  forth  in  CFRO  section  1.161 .5i: 
another  disclosure  for  communications  that  support  or  oppose  a  candidate  for  the  Board 
(section  1.152(b)(2));  a  third  for  communications  that  support  or  oppose  a  candidate  for 
Mayor  (section  1.152(b)(3));  a  fourth  for  communications  that  support  candidates  for 
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other  local  office  (seciii  m  ;  and  a  fifth  for  communications  sent  by  mail  to  200  or  more 
recipients  (section  1. 1  .  tilings  provide  important  information  to  the  public  and 

enable  Commission  siai';  u  :;ac;x  c^miributions  and  expenditures  lo  determine  whether  to  lift  the 
voluniar\-  expenditure  ceilings  and  administer  ±c  purlic  nnancniL:  pn^gram.  But  the 
requirements  have  become  un\\'oi^!\  and  bi!raeri>onie  lor  siafi".  the  tilers  and  the  members  of  the 
public  who  seek,  to  review  an^i  -nation  disclosed  in  the  tilings.  Approximately  1 8  of 

the  CFRO's  sections  or  sub-sc. ,  .  .  _  ihird-pan\  filing  requirements,  and  the  Third  Party 
Disclosure  Form  is  now  eleven  pages  long. 

Third  parties  also  are  subject  to  a  number  of  different  requirements  to  include  "paid  for  by" 
disclaimers  in  those  communications — one  disclaimer  rule  applies  only  to  items  sent  by  mail 
(section  1.161(b)  I.  another  to  electioneering  communications  issued  within  90  days  of  an 
election,  a  third  to  advertisements  (section  1.162),  and  a  fourth  to  recorded  phone  messages 
(section  1.163). 

Staff  proposes  eliminating  this  tangled  mess  and  replacing  it  with  a  simpler  disclosure  and 
disclaimer  rule  that  would  require  certain  disclosures  and  disclaimers  in  three  situations:  races 
for  Mayor  or  the  Board  of  Supervisors  involving  a  publicly  financed  candidate,  races  for  other 
elective  offices  where  at  least  one  candidate  has  accepted  the  volimtary  expenditure  ceiling,  and 
all  races  within  90  days  of  election  day.  Because  of  the  different  policy  considerations  in  those 
three  simations.  staff  would  propose  setting  different  triggers  for  required  filings  in  each.  For 
instance,  in  races  involving  a  publicly  financed  candidate  where  staff  needs  to  track  spending  in 
small  increments  to  raise  candidates'  spending  caps,  the  proposal  would  require  third  parties  to 
file  repons  every  time  they  spend  $5,000  on  a  communication  -  even  several  months  before 
election  day.  But  in  races  where  no  candidate  is  subject  to  a  spending  cap  and  the  staff  does  not 
need  to  monitor  spending  closely,  the  public  need  for  disclosure  of  third  party  spending  is  more 
acute  closer  to  the  election,  so  staff  would  propose  requiring  no  such  filings  until  90  days  before 
election  day. 

11.       Disclaimer  and  Disclosure  Requirements  for  Communications  bv  Candidate 
(  ommittees 

Second,  staff  proposes  amending  several  sections  of  the  CFRO  to  consolidate  the  disclaimer 
requirements  that  apply  to  commimications  paid  for  by  candidates  for  local  office.  The  CFRO 
currently  applies  a  number  of  difterent  disclaimer  rules  to  candidates  for  local  office.  Under 
current  law.  candidates  must  indicate  that  they  paid  for  communications  by  making  disclaimers 
on  communications  sent  by  mail  to  200  or  more  recipients  (section  1.161).  on  campaign 
advertisements  (section  1 . 1 62),  and  on  recorded  telephone  messages  (section  1 . 1 63).  (The 
CFRO  also  requires  disclosure  reports  for  candidates  at  certain  thresholds,  but  staff  does  not 
propose  changing  those  requirements  at  this  time.) 

Like  the  third-party  disclosure/disclaimer  rules,  the  disclaimer  requirements  for  candidates 
should  be  consolidated  into  a  single  section.  This  consolidation  would  help  candidates  comply 
with  the  law. 
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in.      Cumulative  Contribution  Limits 


The  CFRO  currently  provides  a  $500  per  candidate  contribution  limit,  which  staff  does  not 
propose  amending.  But  the  CFRO  also  provides  that  no  person  may  contribuLc  cumulatively  to 
all  candidates  more  than  $500  times  the  number  of  offices  on  the  ballot.  Staff  proposes 
eliminating  this  latter  limit  because  it  is  difficult  for  candidates  to  monitor  and  has  arbitrar\- 
effects.  In  an  even-numbered  year  like  2010,  when  13  City  elective  offices  were  on  the  ballot 
(Public  Defender,  Assessor,  three  Community  College  Board  members,  three  School  Board 
members  and  five  Board  of  Supervisors  members),  the  cumulative  contribution  limit  was  S6,500. 
Any  individual  could  contribute  as  much  as  $6,500  to  candidates,  even  if  the  contributor  focused 
his  or  her  donations  in  one  or  two  races  by,  say,  giving  six  $500  contributions  to  different 
candidates  in  a  single  race.  In  201 1,  with  three  offices  on  the  ballot,  the  cumulative  limit  will  be 
$1,500.  This  law  is  arbitrary  because  it  limits  contributions  in  any  given  race  based  on  the 
entirely  irrelevant  matter  of  how  many  other  races  are  on  the  ballot  that  year.   Moreover,  it  is 
exceedingly  hard  for  candidates  to  comply  with  the  rule  in  the  middle  of  a  race  because  they 
cannot  easily  or  effectively  monitor  how  much  their  donors  have  contributed  to  other  candidates 
in  other  races.  Both  candidates  and  contributors  are  subject  to  penalties  when  a  contributor 
exceeds  the  cumulative  limit,  which  is  unfair  to  candidates  who  often  have  no  way  of  knowing 
whether  a  contributor  has  exceeded  the  contribution  limit  by  donatmg  to  other  candidates.  Staff 
proposes  eliminating  the  cumulative  limit. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COM>USSION 
For  the  Meeting  of  March  14,  2011 

1.  Budget. 

The  Commission  has  submitted  its  budget  for  FY  201 1/12.  As  discussed  and  approved 
by  the  Commission  at  the  last  meeting,  the  request  is  for  an  operating  budget  of 
$2,250,000  and  $2,000,000  for  the  Election  Campaign  Fund.  The  Mayor  is  expected  to 
submit  its  budget  to  the  Board  of  Supervisors  on  June  1 .  At  this  time,  the  Board  of 
Supervisors  is  expected  to  consider  the  Commission's  budget  on  June  20  and  27.  I  will 
be  working  closely  wdth  both  the  Mayor  and  the  Board  regarding  the  Commission's 
budget.  On  March  9, 1  testified  before  the  Budget  and  Finance  Committee  regarding 
legislation  to  appropriate  $1.3  million  from  the  City's  General  Fund  to  the  Election 
Campaign  Fund. 


2.  November  8,  2011  Election. 

Two  candidates  have  been  certified  as  eligible  to  receive  public  funds.  The 
Commission  has  disbursed  $50,000  to  each  of  these  two  candidates. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  public  funds  beginning  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 

3.  Investigation  and  enforcement  program. 

Since  its  last  regular  meetkig  on  February  14,  201 1,  the  Ethics  Commission  has 
received  no  new  complaints.  There  are  29  pending  complaints  alleging  violations 
within  the  Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

10 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consultant  Ordinance 

Sunshine  Ordinance 

12 

TOTAL 

29 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100«  Fax  (415)  252-31 12 
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4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  mosi  recent  filing  deadline  occurred  on  January  31,  201 1  for  the  Second 
Semi-.Ajinuai  ^laicmcni.  which  cmcr^  ''m-  reporting  period  ending  December  31,  2010. 
On  Febnuir;  f-,    I  ^.  i^  i^^.ii'cc-  wcr.  .  ^-rn-Specific  Written  Notice  and  posted  to 
the  Comn-;--..          [>!\c>ror.s;\ c  I    .         .         i' March  7,  only  four  of  these  committees 
remain  non-rcsponsn  e. 

The  next  filing  deadline  ihai  applies  to  all  committees  falls  on  August  1.  201 1  for  the  First  Semi- 
Annual  statement,  which  cmcrs  the  reponing  period  ending  June  30.  201 1.  In  the  interim,  staff 
continues  to  receive  and  process  campaign  statements  for  other  filing  deadlines.  Staff  continues 
to  answer  questions  from  and  conduct  outreach  to  candidates  and  other  committee 
representatives  about  campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  10-11,  as  of  February  28, 
the  Commission  collected  a  total  of  S34.745  in  campaign  fmance  late  fees  and  forfeitures. 
Oui>iaiicinL:  late  tees  and  forfeitures  total  $130,344.  of  which  waiver  requests  are  pending  for 
S^3.u80:  and  $21,097  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
FUer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Barbara  Lopez  for 
School  Board 

1312265 

Ivlika  Cade 

10/12/10 

S350 

$350 

$0 

3 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

4 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$1,041 

$1,041 

5 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$2,731 

$2,156 

6 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

-  $1,775 

$1,775 

7 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

8 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

9 

San  Francisco 
Women's 
Political 
Conrmittcc 

1243711 

Giselle  Barrv 

5/16/06 

$1,906 

$50 

$50 

TOTAL 

$21,097 
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5.        Revenues  report. 

For  FY  10-1 1,  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  March  8, 
201 1,  the  Commission  received  and  deposited  $90,335  as  summarized  below.  The  figure 
represents  collection  of  approximately  1 1 6  percent  of  expected  revenues  for  FY  10-11. 
Revenues  received  and  deposited  as  of  March  8,  201 1 : 


Source 

Budgeted  Amount  FY 
10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$35,500 

Other  Ethics  General 

$L000 

$307 

Campaign  Finance  Fines 

$50,000 

$34,582 

Campaign  Consultant  Fees 

$15,000 

$14,450 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Interests  Fines 

$1,000 

$70 

Other  Ethics  Fines 

$1,000 

$1,076 

Campaign  Consultant  Fines 

$1,000 

$2,300 

Total 

$78,000 

$90,335 

On  February  22,  201 1,  staff  launched  an  on-line  payment  system.  Registration  fees,  late  fees, 
penalties,  and  settlements  can  now  be  paid  by  credit  card,  debit  card,  or  e-check  on  the 
Commission's  web  site. 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunsiiine  Ordinance  Task  Force  (SOTF)  has  informed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  spring. 

7.  Lobbyist  program. 

As  of  March  7,  201 1,  66  individual  lobbyists  were  registered  with  the  Commission.  In  FY  10- 
1 1,  total  revenues  collected  to  date  amount  to  $37,550,  which  consist  of  $35,500  in  lobbyist 
registration  fees  and  $2,050  in  fines.  The  Februarv  201 1  reporting  period  deadline  is  March  15, 
2011. 

8.  Campaign  Consultant  program. 

As  of  March  8,  201 1,  27  campaign  consultants  are  active  and  registered  with  the  Commission. 
$14,450  in  registration  fees  and  $2,300  m  late  fines  have  been  collected  during  the  2010-201 1 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Tuesday,  March  15,  201 1. 
Staff  has  mailed  reminder  notices  to  all  active  campaign  consultants.  Staff  has  also  sent  an 
additional  e-mail  reminder  one  week  prior  to  the  deadline. 
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9.        Statement  of  Economic  Interests  program. 

On  Februarv-  1.  3.  9.  10,  14.  18.  28.  and  March  7.  staff  facilitated  15  Filing  Officer  SEI  Trainings. 


10.      Outreach  and  Education. 

On  Februar.  25.  staff  posted  the  following  web  trainings  videos: 

C  (  -   •  ;     :    ^   '  '  :Mi-L.  for  City- Ernployees  (revised  version) 

L)ci\:r:;:;^ri  v^i;       i  n-.  !:\ nniciu  M.\  i  rainmg 
Medical  E.xaminer's  Office  SLA.  Training 

On  Februar.  28.  staff  met  with  a  delegation  of  20  inspectors  and  officials  fi-om  Zhengzhou  City, 
China.  The  group,  which  oversees  anti-corruption  programs,  was  in  the  City  to  discuss  the 
Commission's  anti-bribery  and  ethics  rules  and  investigations. 

On  \fi-j'r  -1.  -laff  met  with  a  delegation  of  nine  officials  fi-om  Fujian  Province.  China,  who  were 

I  '.icipate  in  a  three- week  training  program  to  learn  about  open  government, 
L-ai  :  ... .  .    .'S.c.  ways  to  prevent  corruption. 

On  Februar\"  23,  staff  provided  training  to  the  Commission  on  the  Status  of  Women  on 
government  ethics  and  the  Statement  of  Incompatible  Activities  Training  for  the  Commission  on 
the  Status  of  Women. 


The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 


The  following  are  the  currently  scheduled  trainings  for  2011 : 


Candidates'  Training:  January  27,  April  12,  June  23.  and  August  9 

Non-Candidate  Recipient  Committee  Training:  web  training  available  online 

SLA.  Training  for  the  Department  of  Building  Inspection:  web  training  available  online 

SLA  Training  for  the  Department  on  the  Environment:  March  9 

SLA  Training  for  the  Planning  Department:  May  17  and  June  14 


/Executive  Dirf ctor 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
March  14,  2011 
Room  408,  City  Hall 
, ,  1  Dr.  Carlton  B.  Goodlett  Place 

San  Francisco,  CA  94102 

I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:35  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley.  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Charles  Ward,  Commissioner.  Commissioner  Hansen 
was  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director: 
Garrett  Chatfield,  Investigator/Legal  Analyst 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Kyri  McClellan,  Judson  True,  Nicole  Wheaton,  Ray  Hartz,  Anita  Mayo, 
Kevin  Hennegan,  Shirley  Hanson,  Richard  Hanson,  David  Pilpel,  and  other  unidentified  members 
of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Request  for  waiver  from  post-employment 
restrictions,  dated  March  9,  201 1. 

-  Memorandum  from  the  Executive  Director  re:  Proposed  Amendments  to  the  Campaign  Finance 
Reform  Ordinance,  dated  March  10,  201 1. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  March  1 4. 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  March  14,  201 1 . 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission 

David  Pilpel  recognized  Commissioner  Hansen's  service  on  the  Ethics  Commission. 

Shirley  Hanson  stated  that  the  requirements  to  report  campaign  finance  disclosures  are  onerous. 

Ray  Hartz  stated  that  he  submitted  a  statement  in  January  to  be  included  in  the  minutes.  He  stated 
that  the  statement  should  have  been  typed  into  the  minutes  and  not  attached  at  the  end  of  the 
minutes.  He  also  stated  that  in  the  online  version  of  the  minutes  his  statement  must  be  accessed  by 
clicking  another  link.  He  stated  the  Good  Government  Guide  is  not  a  legal  opinion.  [Mr.  Hartz  also 
submitted  a  written  statement  which  has  been  included  at  the  end  of  these  minutes.] 
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III.     Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 

section  3.234(c),  the  Commission  should  grant  waivers  to  the  Office  of  Economic  and 
NN  orkforce  Development  employee  Kyri  S.  McClellan  from  the  one-year  post 
employment  communications  ban  (section  3.234(a)(2)),  and  the  ban  on  compensation 
from  contractors  (section  3.234(a)(3)). 

Executive  Director  St.  Croix  summarized  the  waiver  request  for  the  Commissioners. 

Ms.  McClellan  staled  thai  she  worked  as  the  project  manager  for  the  .\merica"s  Cup  Task  Force  in 
the  OlTicc  of  1  cononuc  jnd  W  orkforce  Development.  She  stated  that  she  was  offered  a  position 
with  ihc  non-prolli  .Vnierica"s  Cup  Organizing  Committee  charged  with  raising  money  to  assist  the 
Cir\  to  fund  the  e\  ent. 

Nicole  \\  hcaion  stated  on  behalf  of  the  Mayor  that  Ms.  McClellan  was  an  essential  team  member 
securmi:  ilic  AniLTica's  Cup  bid  for  the  City.  She  stated  the  America's  Cup  Organizing  Committee 
will  work  with  the  City  to  secure  funding  for  the  event. 

Judson  True,  legislative  aide  to  Board  of  Supervisors  President  Chiu,  stated  that  President  Chui 
supported  the  waiver  request,  and  that  Ms.  McClellan' s  work  with  the  Organizing  Committee  will 
greatly  benefit  the  City. 

Commissioner  Ward  stated  that  the  memorandum  indicated  that  Ms.  McClellan  would  endure  a 
professional  hardship  if  the  waiver  was  denied,  and  asked  her  about  her  career  path. 

Ms.  McClellan  stated  that  as  part  of  her  past  project  management  experience,  she  was  able  to  secure 
other  beneficial  contracts  for  the  City  and  this  opportunity  allows  her  to  pursue  a  similar  civic 
service  in  the  private  sector. 

Commissioner  Ward  asked  whether  Ms.  McClellan  intended  to  return  to  City  service. 

Ms.  McClellan  stated  she  could  not  rule  out  returning  to  a  position  with  the  City. 

Vice-Chairperson  Studley  stated  that  the  Ethics  Commission  must  balance  the  justification  of  a 
waiver  a^iainsi  the  public  policy  of  why  the  rule  exists.  She  stated  that  she  was  concerned  that 
aspects  of  this  position  could  violate  the  provisions  the  law  was  intended  to  prevent,  including  an 
insider  knowledge  of  the  City  during  contract  re-negotiations. 

Ms.  McClellan  stated  that  she  was  one  member  of  a  large  team,  any  one  of  whom  w  ould  have  the 
same  information  as  she  would. 

Commissioner  Ward  stated  that  he  is  primarily  concerned  with  the  possibility  of  Ms.  McClellan 
reluming  to  City  service.  He  stated  that  she  might  return  to  the  City  supervising  employees  with 
whom  she  engaged  in  communications  while  in  private  service  and  that  could  have  some  undue 
influence. 


2 


[DRAFT] 


In  response  to  Chairperson  Hur,  Ms.  McClellan  stated  that  the  City  would  not  make  any  payments 
to  the  Organizing  Committee,  and  that  the  Organizing  Committee  is  tasked  with  securing  funds  for 
the  City  to  offset  the  costs  of  the  America's  Cup  event.  She  also  responded  to  Chairperson  Hur  that 
she  was  not  offered  the  position  until  after  the  contract  negotiations  were  completed.  She  farther 
stated  that  the  Organizing  Committee  cannot  re-negotiate  the  contract,  but  the  Cit}'-  has  the  ability-  to 
terminate  the  Contract  if  the  Organizing  Committee  fails  to  complete  its  obligations.  She  stated  that 
the  City  has  no  monetary  obligations  to  the  Organizing  Committee. 

Chairperson  Hur  stated  that  the  risks  normally  present  with  other  contractors  is  not  present  here,  as 
the  City  has  no  monetary  obligations  to  the  Organizing  Committee. 

Vice-Chairperson  Studley  stated  that  Ms.  McClellan' s  knowledge  may  give  the  contractor  other 
advantages  apart  from  monetary.  She  also  stated  that  the  public  nature  of  this  event  might  prevent 
any  undue  influence  from  occurring. 

Executive  Director  St.  Croix  responded  to  Chairperson  Hur  that  no  other  City  employee  has 
invoked  a  professional  hardship  as  the  basis  for  the  waiver  request. 

Deputy  Executive  Director  Ng  clarified  the  hardship  exemption  is  used  for  the  contracting  ban. 

Commissioner  Hur  stated  that  the  Commission  can  define  hardship  more  broadly. 

Commissioner  Ward  stated  that  he  did  not  think  the  hardship  Ms.  McClellan  would  suffer  if  demed 
the  waiver  was  extreme,  and  that  he  was  concerned  about  the  precedent  that  would  be  set  by  a  broad 
definition. 

Mr.  True  stated  that  the  Organizing  Committee  is  a  different  entity  from  the  Event  Comminee.  He 
stated  that  the  Event  Committee  is  tasked  with  making  infrastructure  investments  and  the  possibiliry- 
for  confract  re-negotiation  exists  with  that  entity.  He  stated  that  between  the  City  and  the 
Organizing  Committee  the  obligations  all  flow  from  the  Committee  to  the  Civ/  and  that  the  Cir/  has 
no  obligations  to  the  Committee.  He  further  stated  that  the  City  and  Organizing  Committee  have 
the  common  goal  of  securing  funds  to  hold  the  event. 

Motion  11-03-14-1  (Studley /Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
approve  the  waiver. 

Public  Comment: 

Ray  Hartz  stated  that  he  was  concerned  about  what  might  have  been  said  in  private  during 
negotiations. 

David  Pilpel  stated  that  documents  referenced  in  the  memorandimi  are  not  available,  but  suppons 
the  waiver.  He  stated  the  Commission  should  charge  for  waiver  requests. 
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rV  ,      Consideration  of  policy  directives  to  staff  regarding  possible  amendments  to  the 

Campaign  Finance  Reform  Ordinance,  San  Francisco  Campaign  and  Governmental 
Conduct  Code  section  1.100  et  seq. 

Executive  Director  St.  Croix  outlined  for  tiie  Coromission  that  staff  would  like  input  regarding 
possible  changes  to  the  Campaign  Finance  Reform  Ordinance. 

Vice-Chairperson  Studley  stated  that  she  appreciated  staffs  proposals  to  reduce  some  of  the  burden 
on  reporting  and  that  the  proposals  appear  reasonable  on  balance. 

Pubhc  Comment: 

Richard  Hanson  stated  that  small  committees  have  great  difficulty  with  the  many  disclosure  and 
reporting  requirements. 

Shirley  Hanson  stated  that  to  repon  one  slate  card  can  take  hours  to  complete. 

Ray  Hartz  stated  that  the  Citizen's  United  U.S.  Supreme  Court  case  has  put  a  question  mark  on  who 
is  paying  for  elections. 

.\nita  Mayo  complimented  staff  for  its  attempt  to  try  and  simplify  reporting  requirements. 

Kevin  Hennegan  suggested  that  staff  hold  an  interested  persons  meeting  to  solicit  input.  He  also 
suggested  that  staff  consider  using  state  forms  rather  than  local  forms  for  some  of  the  reporting 
requirements. 

David  Pilpel  stated  that  he  thought  reporting  requirements  should  be  streamlined  but  maintain  the 
most  transparency  possible. 

Deputy  Executive  Director  Ng  stated  that  an  interested  person  meeting  will  be  held  on  March  24, 
2011." 

V.       Minutes  of  the  Commission's  regular  meeting  of  February  14,  2011. 

Motion  11-03-14-2  (Ward/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adopt  the  minutes  of  the  Commission's  regular  meeting  of  February  14,  2011. 

Public  Comment: 
None. 

V'l.     Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  the  April  and  May  meetings  will  probably  be  slightly 
longer.  He  stated  that  he  recently  attended  the  budget  meeting  regarding  the  public  financing 
campaign  fund.  He  stated  two  candidates  have  already  qualified  for  public  financing. 
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Public  Comment: 

David  Pilpel  stated  that  the  Commission  should  include  in  the  Executive  Director's  report  a  Hst  of 
items  for  future  meetings. 

VII.  Items  for  future  meetings. 

Executive  Director  St.  Croix  stated  that  the  Commission  will  put  an  agenda  item  on  a  future 
meeting  regarding  priorities. 

Public  Comment: 
None. 

VIII.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

Ray  Hartz  stated  that  he  received  a  dismissal  letter  from  a  complaint  on  November  1 5,  20 1 0.  He 
stated  that  part  of  the  justification  was  reliance  on  the  Good  Government  Guide.  He  stated  that  the 
Good  Government  Guide  is  not  a  law  and  cannot  be  used  as  a  justification  to  ignore  a  law.  [Mr. 
Hartz  also  submitted  a  written  statement  which  has  been  included  at  the  end  of  these  minutes.] 

IX.  Adjournment. 

Motion  11-03-14-3  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  7:01  PM. 
Respectfully  submitted, 


Garrett  Chatfield 


This  summary  statement  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  fay,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 


I  would  like  to  compliment  the  Ethics  Commission  staff  on  being,  as  the  British  would  say,  too 
clever  by  half!  At  the  commission  meeting  of  January  10,  2011,  I  submitted  a  150  word  summary 
and  asked  that  it  be  included  "in  the  minutes"  in  accordance  with  the  Sunshine  Ordinance.  That 
statement  did  appear  attached  to  the  draft  minutes  of  the  meeting.  Today,  I  visited  the  Ethics 
Commission  website  read  and  printed  out  a  copy  of  the  approved  minutes.  I  was  not  very 
surprised  to  see  my  statement  missing.  Only  upon  careful  review,  did  i  notice  a  linl<  to  the 
statement.  A  link,  which  most  members  of  the  public  would  not  realize  was  there,  and  as  a  result, 
would  not  see  the  statement.  What  is  it  that  this  body,  tasked  with  enforcing  the  Sunshine 
Ordinance,  fears  in  simply  enforcing  the  law  as  written?  Could  it  be  they  fear  the  public? 


This  summary  statement  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 


I  am  in  possession  of  a  November  15,  2010  response  to  an  Ethics  Commission  complaint  filed 
October  19,  2010.  The  complaint  was  dismissed  on  two  points  from  the  Good  Government  Guide. 
I  would  like  to  quote  from  the  same  source:  "So  please  be  prudent,  understand  that  no 
publication  can  substitute  for  the  careful  consideration  of  the  application  of  laws  to  specific 
conduct. '  This  is  from  page  1  of  the  introduction,  signed  by  the  City  Attorney.  Using  the  good 
Government  guide  as  a  justification  for  ignoring  the  actual  wording  of  a  law  is  at  best 
disingenuous  and  at  worst  outright  dishonest.  Also,  trying  to  imply  a  difference  in  application  of 
the  Sunshine  Ordinance,  with  respect  to  bodies  which  are  or  are  not  enumerated  in  the  charter,  is 
even  more  suspect.  The  agendas  of  every  City  policy  body,  enumerated  in  the  charter  or  not, 
state  "Know  Your  Rights  Under  the  Sunshine  Ordinance." 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETEVG 
April  11,  2011  5:30  P.M. 
and  AGENDA 
Room  408  City  Hall 
/  f  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

I.  Call  to  order  and  roll  call. 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 

the  jurisdiction  of  the  Ethics  Commission. 

in.  Consideration  of  legislation  to  amend  San  Francisco  Campaign  and  Governmental 

Conduct  Code  section  3.234  to  allow  an  appointed  former  Mayor  to  obtain  full-time 
City  employment  within  one  year  of  leaving  Mayoral  office.  The  Commission  will 
consider  legislation  authored  by  several  members  of  the  Board  of  Superv  isors  to  amend 
section  3.234  to  permit  such  action,  plus  a  proposed  amendment  by  staff  to  extend  the 
exception  to  appointed  members  of  the  Board  of  Supervisors.  The  legislation  and  a 
staff  report  are  available  at  the  Commission  office  as  well  as  on  the  Commission 
website.  (Discussion  and  possible  action.) 
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IV.  Consideration  of  letter  to  Dr.  Judy  Melinek,  including  formal  written  advice,  regarding 

section  in.B.3  of  the  Statement  of  Incompatible  Activities  of  the  General  Serv  ices 
Agency,  which  prohibits  employees  of  the  Office  of  the  Chief  Medical  Examiner  from 
providing  expert  testimony  in  judicial  proceedings  unrelated  to  their  official  duties 
unless  such  employees  receive  an  advance  written  determination  that  they  may  do  so. 
The  draft  letter  is  available  at  the  Commission  office  as  well  as  on  the  Commission 
website.  (Discussion  and  possible  action.) 

V.  Staff  presentation  of  public  finance  report.  After  each  election  cycle  involving  publicly- 

financed  races,  staff  makes  a  report  on  execution  of  the  public  financing  program  for 
that  election  cycle.  At  this  meeting,  staff  will  present  a  report  on  the  2010  election 
cycle.  The  report  is  available  at  the  Commission  office  as  well  as  on  the  Commission 
website.  (Discussion  and  possible  action.) 


VI.  Closed  session.  (Discussion  and  possible  action.) 


Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9 
(a)  and  (c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as 
plaintiff. 


Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff 


SF  Ethics  Commission  Aiienda  -  \pril  11.  201 1 


Number  of  possible  cases:  1 

N  II.  Discussion  and  vote  rejiardinfj  closed  session  action  and  deliberations.  (Discussion  and 

possible  action.) 

Discussion  and  \  ote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine  Ordinance 
section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held  in  closed 
session  regarding  anticipated  litigation. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is  in 
the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

Mn.  Minutes  of  the  Commission's  regular  meeting  of  March  14,  2011.  (Discussion  and 

possible  action.) 

EX.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available  at 
the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may  potentially 
be  part  of  the  Director's  presentation  or  discussed  by  the  Commission.  (Discussion.) 

X.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas  and 

the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 

the  jurisdiction  of  the  Ethics  Commission. 

Xn.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 

Government's  duty  b  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator.  Sunshine  Ordinance 
Task  Force.  1  Dr  Carlton  B.  Goodlett  Place.  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  "24:  by  fax  at  415 
554  "854:  or  by  email  at  sotfiwsfeov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
htip:  w>i-M.sfuovorK'sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
pui  kci.  ihasc  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Iran,  i\,  a.  durinf;  normal  office  hours. 

I  III'  nn^infi  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
he  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 

phone,  pager,  or  other  similar  sound-producing  devices.  

This  location  u  wheelchair  accessible.   In  order  to  assist  the  Cit}'  's  efforts  to  accommodate  persons  with  se\'ere  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  he  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  he  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  A  dovernmenlal  Conduct.  Code  i;  2. 11)0/  lo  rei;isier  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  I'thics  C  ommission  al  25  1  an  Ncvs  i\  cnuf.  Suite  220.  San 
Francisco,  C4  94102;  telephone  (415)  252-.^l00:  lax  t-ll5i  2.^:-.^  11 2  and  weh  site  ^^■u■^v.sf^;ov.o^i:  cfhics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date: 

To: 

From: 

Re: 


April  6,2011 

Members,  Ethics  Commission 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Director 

Legislation  to  amend  one-year  post-employment  restriction  


The  City's  Campaign  and  Governmental  Conduct  Code  prohibits  the  Mayor  and 
members  of  the  Board  of  Supervisors  (the  "Board"')  from  obtaining  any  Cit\- 
employment  within  12  months  after  leaving  elective  office.  This  rule  is  designed  to 
restrict  these  elected  officials  from  using  their  influence  to  create  golden  parachutes  as 
they  leave  office.  In  January  201 1,  seven  members  of  the  Board  introduced  legislation 
to  create  an  exception  to  the  no-City-employment  rule,  permitting  a  former  Mayor  to 
seek  City  employment  if  (1)  the  Mayor  was  appointed  to  that  office  to  fill  a  vacancy, 
and  (2)  the  Mayor  did  not  subsequently  run  for  election  to  keep  the  office.  Staff 
recommends  that  in  considering  the  legislation,  the  Commission  also  consider  whether 
the  same  exception  should  apply  to  a  former  member  of  the  Board  of  Supervisors  in 
similar  circumstances.  A  representative  of  Supervisor  David  Chiu's  office  will  attend 
the  Commission's  April  1 1,  201 1  meeting  to  respond  to  questions. 

Section  3.234(b)(2)  is  a  part  of  the  Governmental  Ethics  Ordinance  (GEO  ),  which  may 
be  modified  without  voter  approval  if  the  amendment  furthers  the  purposes  of  the  GEO, 
the  Ethics  Commission  approves  the  amendment  by  at  least  a  4/'5  vole  of  all  its 
members,  the  amendment  is  available  for  public  review  at  least  30  days  before  it  is 
considered  by  the  Board,  and  the  Board  approves  the  amendment  by  at  least  a  2, 3  vote 
of  all  its  members.  See  S.F  Campaign  &  Governmental  Conduct  Code  (C&GC  Codej 
§  3.206. 


Discussion 


All  City  officers  and  employees,  including  the  Mayor  and  members  of  the  Board,  are 
subject  to  a  number  of  post-employment  restrictions,  including  a  one-year  ban  on 
lobbying  their  former  departments  and  a  one-year  ban  on  working  for  certain  City- 
contractors.  (The  Commission  considered  waivers  regarding  both  of  these  post- 
employment  rules  at  last  month's  meeting.)  The  GEO  includes  two  special  post- 
employment  rules  that  apply  to  the  Mayor  and  members  of  the  Board.  For  one  year 
after  leaving  City  service,  these  officials  (and  their  senior  staff)  are  prohibited  fi-om 
lobbying  any  City  department,  board  or  commission  on  anyone's  behalf  See  C&GC 
Code  §  3.234(b)(1).  And,  most  relevant  here,  the  Mayor  and  members  of  the  Board  are 
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not.  for  a  period  of  one  year  af:cr  ihcir  last  day  of  sen  ice.  eligible  for  appointment  to  any  full- 
time,  compensaicd  cniplo\ nicni  with  ihe  Cii\ .  Sl'c  C^GC  Code  §  3.234(b)(2).  There  is  no 
waiver  available  from  Uiis  prohibiiion  on  employmeni. 

The  proposed  legislation  was  introduced  on  January  1 1 .  the  same  day  that  the  Board  appointed 
Ma>  or  Ed  Lee  to  serve  out  the  last  year  of  Mayor  Newsom's  four-year  term.  Prior  to  assuming 
office.  Mayor  Lee  was  the  Cirv-  .-Xdministraior.  the  department  head  of  the  General  Services 
\.;:^'        ;:  >  '\  consists  of  20  departments,  divisions,  offices  and  programs,  and  656  fall- 

Administrator  is  a  full-time,  compensated  poshion  appointed  by  the 
\!..         .   ...  -      I  'rniauon  by  the  Board.  5'fe' Charter  §  3. 104.  Under  current  law,  Mayor 

Lee  woula  be  precluded  from  returning  to  the  City  Administrator  post  -  or  any  other  City- 
employment  -  for  one  year  after  he  steps  dovm  as  Mayor. 

Under  the  proposal,  the  one-year  restriction  on  City  service  under  section  3.234(b)(2)  would  not 
appl>  to  a  former  Mayor  who  (1)  was  appointed  to  the  office  of  the  Mayor  to  fill  a  vacancy  and 
(  2  I  did  noi  subsequently  file  a  declaration  of  candidacy  to  seek  election  to  that  same  office.  The 
proposal  would  allow  Mayor  Lee  to  return  to  City  employment  after  his  tenure  as  Mayor  and 
would  apply  to  future  appointed  Mayors  in  the  same  circumstances. 

Staff  recommends  that  the  Commission  approve  the  legislation.  Because  of  the  fi-equency  of 
local  elections,  individuals  who  are  appointed  to  fill  vacancies  in  the  office  of  Mayor  or 
Super\  isor  usually  serve  less  than  a  year  in  office  and  never  more  than  a  year  and  a  half  The 
proposed  exception  to  the  ban  on  employment  would  apply  only  if  the  individual  does  not  take 
out  papers  to  run  for  that  office.  These  two  factors  tend  to  show  that  such  individuals  are 
occupying  only  caretaker  positions.  As  demonstrated  in  the  recent  search  for  an  interim  Mayor, 
the  pool  of  qualified  candidates  who  are  willing  to  accept  a  one-year  appointment  could  consist 
largeh  of  current  City  employees.  .And  those  candidates  would  be  less  likely  to  accept  the 
appointment  without  some  assurance  that  they  could  return  to  their  former  jobs  (or  some  public 
employment)  after  the  end  of  the  caretaker  term.  For  example,  press  reports  suggest  that  Mayor 
Lee  was  recruited  for  the  appointment  and  accepted  it  reluctantly.  One  of  the  concems  he 
apparently  expressed  about  taking  the  position  was  that  he  might  not  be  able  to  return  to  his 
long-term  City  employment  at  the  end  of  the  year. 

If  the  Commission  approves  this  legislafion.  staff  recommends  that  the  Commission  also  extend 
the  exception  to  a  member  of  the  Board  of  Supervisors  in  the  same  circumstances  -  that  is.  an 
individual  who  (1)  was  appointed  to  the  Board  to  fill  a  vacancy  and  (2)  did  not  subsequently  file 
a  declaratii^n  of  candidacy  to  seek  election  to  that  same  office.  Staff  makes  this  recommendation 
bccau'-o  ilic  ^amc  arguments  supporting  an  exception  for  appointed  Mayors  like  Mayor  Lee 
appl>  equally  to  appointed  members  of  the  Board.  Two  members  of  the  current  Board 
(Supervisors  Elsbemd  and  Chu)  were  members  of  City  staff  when  the  Mayor  appointed  them  to 
fill  vacancies  on  the  Board  (in  2004  and  2007,  respecfively).  Both  of  them  later  ran  to  keep  the 
office,  bringin-j  them  outside  the  scope  of  the  proposed  excepdon.  But  had  they  chosen  not  to 
run.  .;nd  u  rciiirn  \o  (  ity  service  after  their  appointed  service,  they  would  have  been  precluded 
from  doing  so.  just  as  .Mayor  Lee  would  be  today.  A  proposed  draft  of  the  legislation 
incorporating  staffs  proposals  is  attached  behind  the  draft  legislation  currently  at  the  Board. 

S:\Conllicis  of  lntercst\201  Upost  employment  Mayor  appt  1  201  l\nicm  to  EC  4.20 11  doc 


2 


FILE  NO. 


LEGISLATIVE  DIGEST 

[Campaign  and  Government  Conduct  Code  -  Allowing  former  appointed  Mayor  to  obtain  Cit/ 
employment] 

Ordinance  amending  San  Francisco  Campaign  and  Governmental  Conduct  Code 
Section  3.234  to  allow  an  appointed  former  Mayor  to  obtain  full-time  City  employment 
within  one  year  after  leaving  office. 

Existing  Law 

Under  current  law,  a  person  who  has  served  as  Mayor,  whether  by  election  or  appointment, 
may  not  be  appointed  to  any  full-time  compensated  employment  with  the  City  for  one  year 
after  the  last  date  of  service  as  Mayor. 

Amendments  to  Current  Law 

This  legislation  would  provide  an  exemption  from  the  ban  against  the  appointment  of  a  former 
Mayor  to  full-time  employment  with  the  City  for  one  year  after  the  last  day  service  as  Mayor. 
The  exemption  would  be  limited  to  persons  appointed  pursuant  to  Charter  Section  13.101 .5  to 
fill  a  vacancy  in  the  Office  of  Mayor  and  who  do  not  subsequently  file  a  declaration  of 
candidacy  for  election  to  that  office. 

Background  information 

The  proposal  amends  Article  III,  Chapter  2  of  the  Campaign  &  Governmental  Conduct  Code 
(the  "Government  Ethics  Ordinance"  or  "GEO").  The  GEO,  which  was  onginally  approved  by 
the  voters,  expressly  authorizes  amendment  by  the  Board  of  Supen/isors  only  if: 

1 )  the  amendment  furthers  the  purposes  of  the  GEO; 

2)  the  amendment  is  approved  by  the  members  of  the  Ethics  Commission  by  a  four- 
fifths  vote; 

3)  the  legislation  is  made  available  for  public  review  for  at  least  30  days  before 
consideration  by  any  committee  of  the  Board  of  Supervisors  ;  and 

4)  the  Board  of  Supervisors  adopts  the  legislation  by  a  two-thirds  vote. 

See  S.F.  Campaign  and  Governmental  Conduct  Code  §  3.204. 


Supervisors  Chiu,  Elsbernd,  Mar,  Chu  and  Cohen 

BOARD  OF  SUPERVISORS  Page  1 

1/11/2011 

s:\conflicts  of  interest\201 1\post  employment  mayor  appt  1.201  IMegis  digest.dcc 


FILE  NO. 


ORDINANCE  NO 


1       [Campaign  and  Governmental  Conduct  Code  -  Allowing  former  appointed  Mayor  to  obtain  City 
employment] 

2 

3  Ordinance  amending  San  Francisco  Campaign  and  Governmental  Conduct  Code 

4  Section  3.234  to  allow  an  appointed  former  Mayor  to  obtain  full-time  City  employment 

5  within  one  year  after  leaving  office. 

6  NOTE:  Additions  are  single -underline  italics  Times  New  Roman: 

deletions  are  strike  through  italics  Times  ,Vc'h'  Roman. 

7  Board  amendment  additions  are  double-underlined; 

^  Board  amendment  deletions  are  strikethrough  normal. 

9  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

10  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

11  amended  by  amending  Section  3.234,  to  read  as  follows: 

-  12  SEC.  3.234.  POST-EMPLOYMENT  RESTRICTIONS. 

13  (a)  All  Officers  and  Employees. 

14  (1)  Permanent  Restriction  on  Representation  in  Particular  Matters. 

15  (A)  Prohibition.  No  former  officer  or  employee  of  the  City  and  County,  after  the 

16  termination  of  his  or  her  service  or  employment  with  the  City,  shall,  with  the  intent  to  influence 

17  act  as  agent  or  attorney,  or  otherwise  represent,  any  other  person  (except  the  City  and 

18  County)  before  any  court,  or  before  any  state,  federal,  or  local  agency,  or  any  officer  or 

19  employee  thereof,  by  making  any  formal  or  informal  appearance  or  by  making  any  oral. 

20  written,  or  other  communication  in  connection  with  a  particular  matter: 

21  (i)  in  which  the  City  and  County  is  a  party  or  has  a  direct  and  substantial  interest: 

22  (ii)  in  which  the  former  officer  or  employee  participated  personally  and  substantially  as 

23  a  City  officer  or  employee;  and 

24  (iii)  which  involved  a  specific  party  or  parties  at  the  time  of  such  participation. 
25 

Supervisors  Chiu,  Elsbernd,  Mar,  Chu  and  Cohen 

BOARD  OF  SUPERVISORS  Page  1 
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1  (B)  Restriction  on  assisting  others.  No  former  officer  or  employee  of  the  City  and 

2  County  after  the  termination  of  his  or  her  service  or  employment  with  the  City,  shall  aid, 

3  advise,  counsel,  consult  or  assist  another  person  (except  the  City  and  County)  in  any 

4  proceeding  in  which  the  officer  or  employee  would  be  precluded  under  Subsection  (A)  from 

5  personally  appearing. 

6  (C)  Exception  for  testimony.  The  prohibitions  in  Subsections  A  and  B  do  not  prohibit  a 

7  former  officer  or  employee  of  the  City  and  County  from  testifying  as  a  witness,  based  on  the 

8  former  officer's  or  employee's  personal  knowledge,  provided  that  no  compensation  is  received 

9  other  than  the  fees  regularly  provided  for  by  law  or  regulation  of  witnesses. 

10  (2)  One-Year  Restriction  on  Communicating  with  Former  Department.  No  current  or 

1 1  former  officer  or  employee  of  the  City  and  County,  for  one  year  after  termination  of  his  or  her 

1 2  service  or  employment  with  any  department,  board,  commission,  office  or  other  unit  of  the 

13  City,  shall,  with  the  intent  to  influence  a  government  decision,  communicate  orally,  in  writing, 

14  or  in  any  other  manner  on  behalf  of  any  other  person  (except  the  City  and  County)  with  any 

1 5  officer  or  employee  of  the  department,  board,  commission,  office  or  other  unit  of  government, 

1 6  for  which  the  officer  or  employee  served, 

1 7  (3)  Employment  with  Parties  that  Contract  with  the  City,  No  current  or  former  officer  or 
13  employee  of  the  City  shall  be  employed  by  or  otherwise  receive  compensation  from  a  person 

19  or  entity  that  entered  into  a  contract  with  the  City  within  the  preceding  12  months  where  the 

20  officer  or  employee  personally  and  substantially  participated  in  the  award  of  the  contract. 

21  (b)  Mayor,  Members  of  the  Board  of  Supervisors,  and  their  Senior  Staff  Members. 

22  (1)  One  year  restriction  on  communicating  with  City  departments.  For  purposes  of  the 

23  one-year  restriction  under  Subsection  (a)(2),  the  "department"  for  which  a  former  Mayor,  a 

24  former  member  of  the  Board  of  Supervisors,  or  a  former  senior  staff  member  to  either  the 
25 

Supervisors  Chiu,  Elsbernd.  Mar.  Chu  and  Cohen 

BOARD  OF  SUPERVISORS  Page  2 
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1  Mayor  or  a  member  of  the  Board  of  Supervisors  served  shall  be  the  City  and  Cou^^/  and  the 

2  prohibition  in  Subsection  (a)(2)  shall  extend  to  communications  with: 

3  (A)  a  board,  department,  commission  or  agency  of  the  City  and  County; 

4  (B)  an  officer  or  employee  of  the  City  and  County; 

5  (C)  an  appointee  of  a  board,  department,  commission,  agency,  officer,  or  employee  of 

6  the  City  and  County;  or 

7  (D)  a  representative  of  the  City  and  County. 

8  For  the  purposes  of  this  subsection,  "a  former  senior  staff  member  to  either  the  Mayor 

9  or  a  member  of  the  Board  of  Supervisors"  means  an  individual  employed  in  any  of  the 

10  following  positions  at  the  time  the  individual  terminated  his  or  her  employment  with  the  City: 

1 1  the  Mayor's  Chief  of  Staff,  the  Mayor's  Deputy  Chief  of  Staff,  a  Legislative  Aide  to  a  member 

12  of  the  Board  of  Supervisors  or  a  position  that  the  Ethics  Commission  determines  by  regulation 

13  is  an  equivalent  position  based  on  an  analyses  of  the  functions  and  duties  of  the  position. 

14  (2)  City  service. 

1 5  fA)  Except  as  provided  in  Subsection  (B).  no  A^former  Mayor  or  member  of  the  Board  of 

16  Supervisors  shall  be  eligible  for  a  period  of  one  year  after  the  last  day  of  service  as  Mayor  or 

17  member  of  the  Board  of  Supervisors,  for  appointment  to  any  full  time,  compensated 

18  employment  with  the  City  and  County.  This  restriction  shall  not  apply  to  a  former  Mayor  or 

19  Supervisor  elected  to  an  office  of  the  City  and  County,  appointed  to  fill  a  vacancy  in  an 

20  elective  office  of  the  City  and  County,  or  appointed  to  a  board  or  commission  in  the  executive 

21  branch. 

22  (B)  The  one-year  restriction  in  Subsection  (A)  shall  not  apply  to  a  former  Mayor  who  was 

23  appointed  to  office  of  Mayor  under  Charter  Section  13.101.5  to  fill  a  vacancy  and  who  did  not 

24  subsequently  file  a  declaration  of  candidacy  for  election  to  that  office. 

25  (c)  Waiver. 

Supervisors  Chiu,  Elsbernd,  Mar,  Chu  and  Cohen 
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1  (1)  At  the  request  of  a  current  or  former  City  employee  or  officer,  the  Ethics 

2  Commission  may  waive  any  of  the  restrictions  in  Subsections  (a)(1 )  and  (a)(2)  if  the 

3  Ccmmission  determines  that  granting  a  waiver  would  not  create  the  potential  for  undue 

4  influence  or  unfair  advantage. 

5  (2)  At  the  request  of  a  current  or  former  City  employee  or  officer,  the  Ethics 

6  Commission  may  waive  any  of  the  restrictions  in  Subsections  (a)(1)  and  (a)(2)  for  members  of 

7  City  boards  and  commissions  who.  by  law.  must  be  appointed  to  represent  any  profession, 

8  trade,  business,  union  or  association. 

9  (3)  At  the  request  of  a  former  City  officer  or  employee,  the  Ethics  Commission  may 

10  waive  the  prohibition  in  Subsection  (a)(3)  if  the  Commission  determines  that  imposing  the 

1 1  restriction  would  cause  extreme  hardship  for  the  City  officer  or  employee. 

12  (4)  The  Ethics  Commission  may  adopt  regulations  implementing  these  waiver 

13  provisions. 

14  APPROVED  AS  TO  FORM: 
DENNIS  J.  HERRERA,  City  Attorney 

16  By:   

JON  GIVNER 

17  Deputy  City  Attorney 

18 
19 

20 
21 
22 
23 
24 
25 

Supervisors  Chiu  Elsbernd,  Mar.  Chu  and  Cohen 
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FILE  NO. 


ORDINANCE  NO 


[Campaign  and  Governmental  Conduct  Code  -  Allowing  former  appointed  Mayor  or  Member 
of  Board  of  Supervisors  to  obtain  City  employment.] 


Ordinance  amending  Campaign  and  Governmental  Conduct  Code  section  3.234  to 
allow  an  appointed  former  Mayor  or  member  of  the  Board  of  Supervisors  to  obtain  full- 
time  City  employment  within  one  year  after  leaving  office. 

NOTE:  Additions  are  single -underline  italics  Times  New  Roman', 

deletions  are  strike  through  italics  Times  Now  Roman. 
Board  amendment  additions  are  double-underlined: 
Board  amendment  deletions  are  strikethrough  normal. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 
Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 
amended  by  amending  Section  3.234,  to  read  as  follows: 

Sec.  SEC.  3.234.  POST-EMPLOYMENT  RESTRICTIONS, 
(a)  Ail  Officers  and  Employees. 

(1)  Permanent  Restriction  on  Representation  in  Particular  Matters. 

(A)  Prohibition.  No  former  officer  or  employee  of  the  City  and  County,  after  the 
termination  of  his  or  her  service  or  employment  with  the  City,  shall,  with  the  intent  to  influence, 
act  as  agent  or  attorney,  or  otherwise  represent,  any  other  person  (except  the  City  and 
County)  before  any  court,  or  before  any  state,  federal,  or  local  agency,  or  any  officer  or 
employee  thereof,  by  making  any  formal  or  informal  appearance  or  by  making  any  oral, 
written,  or  other  communication  in  connection  with  a  particular  matter: 

(i)  in  which  the  City  and  County  is  a  party  or  has  a  direct  and  substantial  interest: 

(ii)  in  which  the  former  officer  or  employee  participated  personally  and  substantially  as 
a  City  officer  or  employee;  and 

(ill)  which  involved  a  specific  party  or  parties  at  the  time  of  such  participation. 


*Name  of  Supervisor/Committee/Department* 
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1  (B)  Restriction  on  assisting  others.  No  former  officer  or  employee  of  the  City  and 

2  County,  after  the  termination  of  his  or  her  service  or  employment  with  the  City,  shall  aid, 

3  advise,  counsel,  consult  or  assist  another  person  (except  the  City  and  County)  in  any 

4  proceeding  in  which  the  officer  or  employee  would  be  precluded  under  Subsection  (A)  from 

5  personally  appeanng. 

6  (C)  Exception  for  testimony.  The  prohibitions  in  Subsections  A  and  B  do  not  prohibit  a 

7  former  officer  or  employee  of  the  City  and  County  from  testifying  as  a  witness,  based  on  the 

c  former  officer's  or  employee's  personal  knowledge,  provided  that  no  compensation  is  received 

S  other  than  the  fees  regularly  provided  for  by  law  or  regulation  of  witnesses. 

10  (2)  One-Year  Restnction  on  Communicating  with  Former  Department.  No  current  or 

1 1  former  officer  or  employee  of  the  City  and  County,  for  one  year  after  termination  of  his  or  her 

1 2  service  or  employment  with  any  deoartment,  board,  commission,  office  or  other  unit  of  the 

13  City,  shall,  with  the  intent  to  influence  a  government  decision,  communicate  orally,  in  writing, 

14  or  in  any  other  manner  on  behalf  of  any  other  person  (except  the  City  and  County)  with  any 

1 5  officer  or  employee  of  the  department,  board,  commission,  office  or  other  unit  of  government, 

16  for  which  the  officer  or  employee  served. 

17  (3)  Employment  with  Parties  that  Contract  with  the  City.  No  current  or  former  officer  or 

18  employee  of  the  City  shall  be  employed  by  or  otherwise  receive  compensation  from  a  person 
1S  or  entity  that  entered  into  a  contract  with  the  City  within  the  preceding  12  months  where  the 

20  officer  or  employee  personally  and  substantially  participated  in  the  award  of  the  contract. 

21  (b)  Mayor.  Members  of  the  Board  of  Supervisors,  and  their  Senior  Staff  Members. 

22  (1)  One  year  restriction  on  communicating  with  City  departments.  For  purposes  of  the 

23  one-year  restriction  under  Subsection  (a)(2),  the  "department"  for  which  a  former  Mayor,  a 

24  former  member  of  the  Board  of  Supervisors,  or  a  former  senior  staff  member  to  either  the 
25 
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1  Mayor  or  a  member  of  the  Board  of  Supervisors  served  shall  be  the  City  and  County  and  the 

2  prohibition  in  Subsection  (a)(2)  shall  extend  to  communications  with: 

3  (A)  a  board,  department,  commission  or  agency  of  the  City  and  County: 

4  (B)  an  officer  or  employee  of  the  City  and  County; 

5  (C)  an  appointee  of  a  board,  department,  commission,  agency,  officer,  or  employee  of 

6  the  City  and  County;  or 

7  (D)  a  representative  of  the  City  and  County. 

8  For  the  purposes  of  this  subsection,  "a  former  senior  staff  member  to  either  the  Mayor 

9  or  a  member  of  the  Board  of  Supervisors"  means  an  individual  employed  in  any  of  the 

10  following  positions  at  the  time  the  individual  terminated  his  or  her  employment  with  the  City: 

1 1  the  Mayor's  Chief  of  Staff,  the  Mayor's  Deputy  Chief  of  Staff,  a  Legislative  Aide  to  a  member 

12  of  the  Board  of  Supervisors  or  a  position  that  the  Ethics  Commission  determines  by  regulation 

13  is  an  equivalent  position  based  on  an  analyses  of  the  functions  and  duties  of  the  position. 

14  (2)  City  service. 

1 5  fA)  Except  as  provided  in  Subsection  fB),  no  A^former  Mayor  or  member  of  the  Board  of 

16  Supervisors  shall  be  eligible  for  a  period  of  one  year  after  the  last  day  of  sen/ice  as  Mayor  or 

1 7  member  of  the  Board  of  Supervisors,  for  appointment  to  any  full  time,  compensated 

18  employment  with  the  City  and  County.  This  resthction  shall  not  apply  to  a  former  Mayor  or 

19  Supervisor  elected  to  an  office  of  the  City  and  County,  appointed  to  fill  a  vacancy  in  an 

20  elective  office  of  the  City  and  County,  or  appointed  to  a  board  or  commission  in  the  executive 
[21  branch. 

22  fB)  The  one-year  restriction  in  Subsection  (A)  shall  not  apply  to  a  former  Movor  or  member  of 

23  the  Board  of  Supervisors  who  was  appointed  to  office  under  Charter  Section  IS.  101.5  to  fill  a  vacancy 

24  and  who  did  not  subsequently  file  a  declaration  of  candidacy  for  election  to  the  office. 

25  (c)  Waiver. 
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1  (1)  At  the  request  of  a  current  or  former  City  employee  or  officer,  the  Ethics 

2  Commission  may  waive  any  of  the  restrictions  in  Subsections  (a)(1)  and  (a)(2)  if  the 

3  Commission  determines  that  granting  a  waiver  would  not  create  the  potential  for  undue 

4  influence  or  unfair  advantage. 

5  (2)  At  the  request  of  a  current  or  former  City  employee  or  officer,  the  Ethics 

6  Commission  may  waive  any  of  the  restrictions  in  Subsections  (a)(1)  and  (a)(2)  for  members  of 
City  boards  and  commissions  who,  by  law.  must  be  appointed  to  represent  any  profession, 

c  trade,  business,  union  or  association. 

9  (3)  At  the  request  of  a  former  City  officer  or  employee,  the  Ethics  Commission  may 

10  waive  the  prohibition  in  Subsection  (a)(3)  if  the  Commission  determines  that  imposing  the 

1 1  restriction  would  cause  extreme  hardship  for  the  City  officer  or  employee. 

12  (4)  The  Ethics  Commission  may  adopt  regulations  implementing  these  waiver 

13  provisions. 

1^       APPROVED  AS  TO  FORM: 

DENNIS  J.  HERRERA,  City  Attorney 

16  By:   

JON  GIVNER 

17  Deputy  City  Attorney 

18 
19 
20 
21 
22 
23 
24 
25 
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Ethics  Commission 

City  and  County  of  San  Francisco 


April  2011 

Judy  Melinek,  M.D. 
Assistant  Medical  Examiner 
Office  of  the  Chief  Medical  Examiner 
850  Bryant  Street  -  North  Terrace 
San  Francisco,  CA  94103 

Dear  Dr.  Melinek: 

You  have  asked  for  the  Ethics  Commission's  advice  regarding  whether  your  paid 
expert  testimony  in  a  judicial  proceeding  in  San  Mateo  County  violates  the  Statement 
of  Incompatible  Activities  of  the  General  Services  Agency. 

The  Ethics  Commission  provides  two  kinds  of  advice:  written  formal  opinions  and 
informal  advice.  See  S.F.  Charter  §  C3. 699-12.  Written  formal  opinions  are  available 
to  individuals  who  request  advice  about  their  responsibilities  under  local  laws.  Formal 
opinions  provide  the  requester  immunity  from  subsequent  enforcement  action  if  the 
material  facts  are  as  stated  in  the  request  for  advice,  and  if  the  District  Attorney  and 
City  Attorney  concur  in  the  advice.  See  id.  Informal  advice  does  not  provide  similar 
protection.  See  id.  Your  request  to  the  Commission  is  threefold:  (1)  you  asked  that  an 
"exception"  to  the  advance  written  determination  be  made  to  allow  you  to  testifv-  in  a 
civil  matter;  (2)  you  assert  that  the  Statement  of  Incompatible  Activities  ("SL-\")  for  the 
General  SerA^ices  Agency  is  not  valid;  and  (3)  you  request  that  the  Ethics  Commission 
take  action  to  amend  the  SIA.  Because  in  request  (1)  you  provided  specific  facts  about 
a  future  activity  and  are  seeking  advice  regarding  your  duties  under  the  SIA.  the 
Commission  is  treating  it  as  a  request  for  formal  advice.  Although  requests  (2  )  and  ( 3  ) 
are  not  requests  for  advice,  we  will  address  them  in  this  letter  in  order  to  provide  you  a 
complete  response. 


Background 
A.  Statements  of  Incompatible  Activities 


In  compliance  with  the  requirements  of  Proposition  E  passed  by  the  voters  in  2003.  the 
Ethics  Commission  adopted  Statements  of  Incompatible  Activities  ("SIAs")  for  ever>" 
City  department,  board  and  commission.  Each  SIA  identifies  outside  activities  that  are 
inconsistent,  incompatible,  or  in  conflict  with  the  duties  of  the  officers  and  employees 
of  a  City  department,  board,  commission  or  agency.  See  San  Francisco  Campaign  and 
Governmental  Conduct  Code  ("C&GC  Code")  §  3.218.  The  SIA  of  the  Generaf 
Services  Agency  ("GSA")  covers  all  officers  and  employees  of  GSA.  including  the 
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Office  of  the  Chief  Medical  Examiner  i"(^CME").  In  2007  and  2008,  the  Ethics  Commission 
adopted  SIAs  for  53  departmcni>.  boards  .md  commissions  after  nearly  two  years  of  meet  and 
confer  sessions  with  the  Citv's  public  emplovee  labor  unions.  All  SLA.S  took  effect  on  October  8, 
2008. 

Section  III  of  the  SLA.  prohibits  outside  aeii\  iiies.  including  self-employment,  that  are 
incompatible  with  the  mission  of  GSA.  Subsection  III. A  sets  forth  restrictions  that  apply  to  all 
0!  :  :  .  :^iployees  of  GS.A..  Subsection  Ill.B  identifies  additional  restrictions  that  apply 

^  !  and  employees  in  specific  positions.  The  section  most  relevant  to  your  request  is 

sur-^\.iA  i.  111.1^3.  which  establishes  the  following  restriction  regarding  officers  and  employees 
oftheOCME: 

.\o  officer  or  employee  of  the  Office  of  the  Chief  Medical  Examiner  Division  may 
provide  expert  testimony  in  a  civil  or  criminal  judicial  proceeding  unrelated  to  job 
duties,  except  as  authorized  by  an  advance  written  determination  pursuant  to 
subsection  C  of  this  section  by  the  Chief  Medical  Examiner  or  his  or  her  designee. 

Additionally,  section  III.A.2  prohibits  employees  from  engaging  in  activities  with  excessive  time 
commitments  that  would  interfere  with  the  employees'  duties. 

Under  the  SIA,  any  officer  or  employee  may  seek  an  advance  written  determination  ("A WD")  as 
to  whether  a  proposed  outside  activity  conflicts  with  the  mission  of  the  GSA,  imposes  excessive 
time  demands,  is  subject  to  review  by  the  GSA,  or  is  otherwise  incompatible  and  therefore 
prohibited  by  section  III  of  the  SIA.  An  AWD  by  a  decision-maker  that  an  activity  is  not 
incompatible  provides  the  requestor  inununity  from  any  subsequent  enforcement  action  for  any 
alleged  violation  of  the  SIA  if  the  material  facts  are  as  presented  in  the  requestor's  written 
submission.  The  decision-maker  for  an  employee  at  the  GSA  is  the  director  of  the  GSA,  who  is 
also  the  Cit\  Administrator.  If  the  City  Administrator  delegates  the  decision-making  to  a 
designee  and  if  the  designee  determines  that  the  proposed  activity  is  incompatible,  then  the 
employee  may  appeal  the  determination  to  the  City  Administrator.  This  is  the  only  appeal  right 
set  forth  in  the  SLA.. 

Separately,  as  noted  above,  the  San  Francisco  Charter  authorizes  any  person  to  seek  a  written 
opinion  from  the  Ethics  Commission  with  respect  to  that  person's  duties  imder  provisions  of  the 
Charter  or  City  ordinances  relating  to  conflicts  of  interest  and  governmental  ethics,  including  the 
SLAs.  Any  person  who  acts  in  good  faith  on  a  formal  opinion  issued  by  the  Commission  and 
concurred  in  by  the  City  Attorney  and  District  Attorney  is  immime  from  criminal  or  civil 
penalties  for  so  acting,  provided  that  the  material  facts  are  as  stated  in  the  opinion  request.  .An 
employee  may  seek  written  advice  from  the  Ethics  Commission  regardless  of  whether  the 
employee  also  seeks  an  AWD  from  the  City  Administrator  or  his  or  her  designee.  See  SIA 
sMIl.C.l. 

B.  \  our  Request  for  an  Advance  W  ritten  Determination 

On  December  3,  2010.  you  sought  an  .AWD  as  to  whether  you  could  provide  expert  opinion  and 
possible  testimony  in  a  wrongful  death  civil  suit  in  San  Mateo  Superior  Court  Case  No.  CIV 
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48 1 1 542,  Wolkoff  v.  AMR/County  of  San  Mateo.  The  City  Administrator  designated  Dr.  .Ajny 
Hart,  the  Chief  Medical  Examiner,  as  the  initial  decision-maker.  On  December  12,  2010,  Dr. 
Hart  determined  that  the  proposed  activity  was  incompatible  with  the  SIA.  On  or  about 
December  30,  2010,  you  appealed  Dr.  Hart's  determination  to  Ed  Lee,  the  City  .Administrator. 
On  February  1,  201 1,  Amy  Brown,  who  was  appointed  Acting  City  Administrator  after  Mr.  Lee 
assumed  office  as  Mayor,  determined  that  your  proposed  activity  was  incompatible  with  your 
duties  as  an  employee  of  the  OCME  and  would  violate  the  SL\. 

By  letter  dated  February  24,  201 1,  you  filed  an  appeal  with  the  Ethics  Commission.  On  March 
9,  after  Ethics  staff  informed  you  that  the  City  Administrator's  determination  is  not  subject  to 
appeal  under  the  SIA,  you  clarified  in  an  email  that  you  are  requesting  formal  written  advice 
from  the  Commission  pursuant  to  Charter  section  C3.699-12. 

Discussion 

In  your  February  24,  201 1  request,  you  asked  for  an  "exception"  to  the  AWT),  you  asserted  that 
the  SIA  of  the  GSA  is  not  valid  because  your  union  representative  claims  that  the  imion  was 
never  provided  a  copy  of  the  SLA  containing  the  language  in  section  III.B.3,  and  you  requested 
that  the  Commission  take  action  to  revise  section  IILB.3.  We  address  each  of  these  requests  in 
turn  below. 

1.  Exception  to  the  A  WD 

In  your  email,  you  ask  the  Commission  to  adopt  an  "exception"  to  allow  you  to  testify  in  the 
Wolkoff  case.  But  the  SIA  prohibits  the  proposed  activity.  Section  III.B.3  provides  that  unless 
the  decision-maker  determines  otherwise,  you  as  an  employee  of  the  OCME  may  not  provide 
expert  testimony  in  a  civil  or  criminal  proceeding  unrelated  to  your  job  duties.  You  have 
proposed  to  provide  expert  opinion  and  possible  testimony  in  a  civil  matter  unrelated  to  your  job 
duties.  This  you  may  not  do  under  the  plain  language  of  section  III.B.3  unless  you  obtain  an 
AWD  that  provides  that  you  may  engage  in  such  activity.  You  sought  an  AWT),  which  was 
denied  by  the  Chief  Medical  Examiner,  and  you  appealed  that  decision  to  the  City  Administrator, 
who  also  denied  the  AWD.  For  that  reason,  the  proposed  activity  is  prohibited  under  the  SIA. 

In  an  advice  letter,  the  Ethics  Commission  cannot  change  or  adopt  an  exception  to  the  SLA.  that  is 
inconsistent  with  the  plain  language  of  the  SIA.  The  SIAs  may  only  be  amended  by  a  specific 
process  set  forth  in  C&GC  Code  section  3.218  and  the  regulations  adopted  to  implement  that 
section.  Nor  can  the  Ethics  Commission  substitute  its  judgment  in  an  AWT  request  for  the 
judgment  of  the  authorized  decision-maker  unless  the  SIA  explicitly  provides  that  authority,  and 
GSA's  SIA  does  not  so  provide.  For  this  reason,  and  because  the  AWT  process  was  followed 
correctly  here,  the  Commission  concludes  that  the  proposed  activity  described  in  your  request 
would  violate  th^  SIA. 

2.  Satisfying  the  Meet  and  Confer  Obligations 

You  assert  that  section  III.B.3  of  GSA  SIA  should  not  apply  to  you  because  the  SLA  was  ne\  er 
forwarded  to  your  union,  the  Union  of  American  Physicians  and  Dentists  ("U.APD").  during  the 
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Ethics  Commission's  consideration  of  it.  As  a  consequence,  you  claim  that  the  City  failed  to 
satisfy  the  meet-and-confer  obligations  under  C&GC  Code  section  3.218.  and  the  SLA.  is  not 
legally  operative.  The  records  of  the  Ethics  Commission  and  the  Department  of  Human 
Resources  demonstrate  otherwise. 

The  Ethics  Commission  first  considered  the  SIA  of  the  GSA  at  a  publicly  noticed  meeting  on 
June  11.  2007.  On  June  4.  2007.  Ethics  staff  sent  notice  of  the  meeting  to  representatives  of  all 
unions  representing  affected  employees.  A  copy  of  the  GSA  SIA  dated  June  4.  2007  v/as 
attached  to  the  email.  Section  111.B.3  in  that  SIA  contained  the  following  language:  ''No  officer 
or  employee  of  the  Office  of  the  Chief  Medical  Examiner  Division  may  provide  expert 
testimony  in  a  civil  or  criminal  judicial  proceeding  unrelated  to  job  duties,  except  as 
authorized  by  an  advance  written  determination  pursuant  to  subsection  C  of  this  section  by  the 
Chief  Medical  Examiner  or  his  or  her  designee. "  This  language  is  identical  to  the  language 
that  appears  in  the  current  version  of  the  GSA  SIA. 

Ethics  staff  sent  the  June  4  email  to,  among  others,  two  individuals  with  the  UAPD  email 
address.  al(g)uapd.com  and  pat@uapd.com.  These  were  the  email  addresses  provided  by  the 
union  to  the  City's  Department  of  Human  Resources  ("DHR")  as  official  contacts  for  the  UAPD. 
None  of  the  emailed  messages  bounced  back.  Contemporaneous  with  the  SLA  adoption  process 
in  2007  and  2008,  these  two  individuals  communicated  with  the  DHR  on  behalf  of  U.APD.  using 
the  same  email  addresses.  These  two  UAPD  representatives  continue  to  represent  the  union  and 
continue  to  use  the  same  email  addresses  today.  Indeed,  one  of  them  is  an  address  you  now  use 
to  communicate  with  your  union. 

On  June  1 1 ,  2007,  the  Commission  preliminarily  approved  the  GSA  SIA  at  a  public  meeting  m 
City  Hall.  No  representative  from  UAPD  attended  and  spoke  at  that  meeting. 

The  Ethics  Commission's  preliminary  approval  was  only  the  first  step  in  the  adoption  of  GSA's 
SLA..  Before  final  adoption,  the  law  required  the  City  to  satisfy  meet  and  confer  obhgations. 
DHR  scheduled  meet  and  confer  discussions  for  September  21,  2007  about  the  GSA  SLA  with 
miscellaneous  unions,  including  the  UAPD,  that  represent  employees  at  GSA.  Prior  to  that  date, 
on  August  20.  2007.  DHR  sent  notice  of  the  meeting  to  the  UAPD  via  an  email  addressed  to  the 
two  same  email  addresses  referenced  above.  DHR  has  uiformed  the  Commission  that  none  of 
the  emailed  messages  bounced  back.  On  August  21,  2007.  DHR  also  sent  notice  of  the 
September  2 1 .  2007  meeting  via  a  facsimile  to  the  UAPD  at  a  phone  number  provided  by  U.APD 
for  the  purpose  of  fa.x  communications.  DHR  has  a  confirmation  record  that  the  facsimile  was 
received  by  UAPD  on  August  21,  2007  at  8:25  a.m.  Both  DHR"s  email  and  facsimile  messages 
explained  that  any  union  that  was  unable  to  meet  and  confer  on  the  scheduled  date  could  contact 
DHR  to  request  another  time  to  meet;  otherwise,  the  City  would  consider  the  failure  to  make 
such  a  request  or  to  attend  the  meeting  "an  unequivocal  waiver  of  the  right  to  meet  and  confer  on 
the  department's  SLA."  On  September  21.  staff  from  GSA.  DHR.  the  Ethics  Commission  and 
the  City  Attorney's  Office  attended  the  scheduled  meeting.  No  representative  from  the  U.APD 
attended;  nor  did  anyone  from  UAPD  request  a  different  meeting  date  and  time  to  meet.  Prior  to 
final  approval  of  the  SlAs,  the  City  held  numerous  meetings  with  City  unions  regarding  the  SIAs 
for  all  departments  and  provided  notice  to  each  union;  several  unions  sent  representatives  to 
those  meetings. 
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The  Ethics  Commission  scheduled  a  meeting  to  give  fmal  consideration  to  the  GSA  SIA  on 
November  5,  2007.  Prior  to  that  date,  on  October  26,  2007,  Ethics  staff  sent  notice  about  the 
Commission's  meeting  to,  among  others,  the  UAPD  via  email  to  the  two  same  L\\PD  email 
addresses.  Recipients  of  the  notice  were  informed  that  a  copy  of  the  proposed  fmal  SIA  was 
available  to  the  public  at  the  Commission's  office  and  on  its  website.  At  a  public  meeting  on 
November  5,  2007,  the  Commission  finally  approved  the  GSA  SIA.  Again,  no  representative 
from  the  UAPD  attended. 

The  language  of  section  IILB.3  remained  unchanged  throughout  the  process  of  the  Commission's 
initial  consideration  of  the  SIA,  the  meet-and-confer  process,  and  the  Commission's  fmal 
consideration  of  the  SIA.  The  City  offered  the  UAPD  several  opportunities  to  participate  in  the 
process,  but  the  UAPD  declined  to  do  so.  Because  the  City  provided  adequate  notice  of  the 
meet-and-confer  process,  it  met  its  meet-and-confer  obligations  under  section  3.218  of  the 
C&GC  Code.  The  SIA  is  binding  on  all  employees  and  officers  of  GSA. 

3.        Amending  the  SIA 

While  the  Commission  cannot  consider  an  appeal  of  a  decision-maker's  determination  in  an 
AWD  request,  the  Commission  has  the  authority  to  amend  any  SIA.  See  C&GC  Code  §  3.2 1 8. 
In  drafting  the  SIAs,  the  Commission  worked  closely  with  the  management  and  employees  of 
each  department,  recognizing  that  the  department  heads  often  had  vital  information  regarding 
what  outside  activities  were  incompatible  with  the  department's  mission.  Similarly,  in 
authorizing  department  heads  to  approve  AWD  requests,  the  Commission  recognized  that 
department  heads  generally  are  well  equipped  to  determine  whether  specific  outside  activities  are 
incompatible,  inconsistent  or  in  conflict  with  the  mission  of  their  departments.  For  this  reason, 
department  heads  have  great  latitude  in  determining  whether  to  grant  AWD  requests. 

In  consulting  with  GSA  representatives,  the  Commission  has  learned  that  the  City  Administrator 
does  not  support  a  change  to  section  III.B.3.  The  Commission  understands  that  in  making 
advance  written  determinations  regarding  this  provision,  the  Chief  Medical  Examiner  and  the 
City  Administrator  use  the  following  six-question  framework: 

01 :     Have  you  been  retained  to  provide,  or  is  it  reasonablv  foreseeable  that  vou  will 
provide,  expert  testimonv  in  a  judicial  proceeding,  other  than  in  vour  official  capacity  as 
an  employee  of  the  Medical  Examiner's  Office? 

Answer  to  Q 1 : 

Yes.  Then  ask  Q2. 

No.  SIA  §  III.A.3  does  not  apply;  no  AWD  is  required.  Employee  may  engage  in 
the  activity. 

02:     Does  the  case  involve  a  death,  injury  or  mcident  that  occurred  in  the  Cit\'  and 
County  of  San  Francisco? 
Answer  to  Q2: 

Yes.  The  activity  is  incompatible.  Department  Head  will  deny  AWD. 
No.  Then  ask  Q3. 
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Q3:  Will  the  case  involve  a  public  entity  or  will  the  case  involve  an  entity /person  that 
has  a  prot'essional  relationship  with  the  Citv  and  Countv  of  San  Francisco? 

.\nswer  to  Q3: 

Yes.  Then  ask  Q4. 

\o.  The  outside  activity-  is  not  incompatible.  Department  Head  will  grant  AWT). 

04:  Does  the  case  involve  the  interpretation  or  review  of  the  findings  or  work  of 
another  Medical  Examiner.  Coroner  or  a  person  acting  as  an  agent  of  the  Medical 
Examiner  or  Coroner? 

Answer  to  Q4: 

Yes.  Then  ask  Q5. 

No.  The  outside  activity  is  not  incompatible.  Department  Head  will  grant  AWT). 

05;  Would  vour  testimony  interfere  with  the  Citv  and  Countv  of  San  Francisco's 
professional  relationship  with  the  other  public  entity  or  entitv/person  in  a  manner  that 
would  disrupt  the  efficient  operations  or  practices  of  the  Citv  and  Coimtv  of  San 
Francisco? 

Answer  to  Q5: 

Yes.  Then  ask  Q6. 

No.  Outside  activity  is  not  incompatible.  Department  Head  will  grant  AWD. 

06:      Has  anv  party  already  reUed  on  vour  ability  to  testify  in  the  case  based  on  an 
agreement  vou  entered  into  prior  to  June  2010  to  provide  such  testimony? 
Answer  to  Q6: 

Yes.  Outside  activity  is  not  incompatible.  Department  Head  will  grant  AWT) 
No.  Outside  activity  is  incompatible.  Department  Head  will  deny  AWT). 

The  Commission  believes  that  such  a  framework  is  reasonable  and  provides  guidance  as  to  what 
outside  activities  might  be  considered  incompatible  or  not.  The  Commission  could  amend  the 
SLA.  to  incorporate  this  framework  explicitly,  but  as  long  as  the  department  consistently  applies 
the  framework,  as  it  has  done  here,  there  is  no  need  to  amend  the  SIA.  The  Commission  fmds 
the  language  in  section  111.B.3  to  be  precise  and  clear,  not  so  broad  or  confusing  as  to 
recommend  a  revision. 

Sincerely, 

John  St.  Croix.  Executive  Director 


By:      Mabel  Ng.  Deputy  Executive  Director 

S:Vy3VICH\connicts  of  interest\Misc\l  1-0309  MelinekMetter  to  Melinek.doc 
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httpV/sfinailO  1  .sfgov.org/mail/Ethics/mng2. nse'($Inboxy5FA5FA93] 


Cc: 


To: 


From: 


Judy  Melinek/ADMSVC/SFGOV 
Mabel  Ng/ETHICS/SFGOV@SFGOV 

pat@uapd.com,  llim@giccb.com,  Jon  Smith/ADMSVC/SFGOV@SFGOV 


Subject: 


Date: 


Wednesday,  March  09,  2011  02:11PM 
SIA/AWD  for  OCME 


History: 


This  message  has  been  forwarded. 


Per  our  phone  conversation  today,  where  you  notified  me  about  the  procedure  regarding 
approaching  the  ethics  commission,  I  am  clarifying  that  I  am  r  equesting  advice  from  the 
commission  on  this  case  in  particular,  with  the  hopes  that  an  exception  can  be  made  as  there  is 
clearly  no  conflict  of  interest  for  the  City  &  County  of  San  Francisco.  As  I  notified  you  in  an  earlier  e 
mail  and  by  phone,  the  attorney  will  be  filing  expert  disclosure  on  Friday  and  I  plan  to  have  them 
disclose  me  as  a  witness,  but  not  schedule  me  to  testify  until  we  have  the  opinion  by  the  ethics 
commission.  If  the  hearing  process  can  be  expedited,  it  would  clearly  help  avoid  any  further  delay 
and  potential  damages. 

I  did  speak  to  my  UAPD  union  representation,  Patricia  Hernandez,  and  she  is  adamant  that  the 
specific  SIA  language  for  our  division  was  never  forwarded  to  UAPD  for  a  meet  and  confer;  she  said 
that  they  have  requested  proof  from  DHR  that  it  was  forwarded  to  them  and  this  proof  has  never 
been  provided.  I  suggest  you  contact  DHR  and  check  your  own  records  as  you  told  me  you  would  do, 
since  an  absence  of  notification  of  our  union,  UAPD,  would  undermine  the  validity  and  enforcement 
of  the  SIA. 

I  stand  by  the  request  in  my  letter  (attached)  that  the  ethics  commission  revise  the  SIA  language 
for  our  department  to  language  that  is  clearer  and  less  subject  to  arbitrary  interpretation  and 
implementation.  Our  union  representatives  are  looking  forward  to  discussing  with  you  alternate 
language. 

(See  attached  file:  A  WD  denial  appeal  to  EC  with  docs.pdf) 

Judy  Melinek,  M.D. 

Assistant  Medical  Examiner 

Office  of  the  Chief  Medical  Examiner 

850  Bryant  Street 

San  Francisco,  CA  94103 

Work:  415-553-9007 

Cell:  415-760-1673 

Fax:  415-553-1650 

Attachments:    Save  All  to  a  Lotus  Quickr  Place... 

AWD  denial  appeal  to  EC  with  docs.pdf  |  Save  to  a  Lotus  Quickr  Place... 


Medical  F.xaminer's  Office 

(  it)  and  County  of  San  Francisco 

Hall  of  Justice 

850  Br\  ant  Street  -  North  Terrace 
San  Francisco,  CA  94103 
Telephone:  (415)  553-1694 
Fax:  (415)  553-1650 


2011  FEB  23  FH  55 


Judv_Me1jnelc 

Assistant  Medical  Examiner 

Phone:  (415)  553-9007 


February  24,  2011 


San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  CA  94102 
Phone:  (4 1 5)  252-3 1 00/Fax:  (415)  252-3 1 1 2 
ethics.conimission@sfgov.org 


RE:  Appeal  of  denial  on  Advance  Written  Determination  (A WD) 


To  the  Ethics  Commission, 

I  v/ould  like  to  appeal  a  determination  made  by  my  supervisors.  Chief  Medical  Examiner 
Dr.  .Amy  Hart,  and  City  Administrator  Amy  L.  Brov^oi,  regarding  the  Statement  for  Incompatible 
Activities  (SLA)  for  the  Office  of  the  Chief  Medical  Examiner.  The  SIA  for  our  Department 
dictates  that  "No  officer  or  employee  of  the  Office  of  the  Chief  Medical  Examiner  Division  may 
provide  expert  testimony  in  a  civil  or  criminal  judicial  proceeding  unrelated  to  job  duties,  except 
as  authorized  by  an  advance  written  determination  pursuant  to  subsection  C  of  this  section  by  the 
Chief  Medical  Examiner  or  his  or  her  designee."  Recently,  I  submitted  an  Advance  Written 
Determination  (AWT))  form  requesting  approval  to  testify  as  a  legal  consultant  on  a  case  that  is 
outside  the  jurisdiction  of  the  San  Francisco  Office  of  the  Chief  Medical  Examiner  (attached). 
The  case,  San  Mateo  Superior  Case  #  CrV481 1542,  Wolkoff  v.  AMR/County  of  San  Mateo, 
State  of  California  Department  of  Forestry,  Instrumentation  Industries  Inc,  and  State  of 
California  Department  of  Transportation,  involves  a  wrongful  death  lawsuit  for  a  passenger  in  a 
motor  vehicle  accident.  The  City  and  County  of  San  Francisco  is  not  a  party  in  the  lawsuit  and 
my  testimony  would  be  restricted  to  my  expertise  as  a  forensic  pathologist  (e.g.  cause,  manner 
and  mechanism  of  death  or  injury).  When  I  testify  in  a  consultative  capacity  it  is  alwavs  done  on 
my  own  time,  with  approved  leave  from  the  Office  of  the  Chief  Medical  Examiner,  and  I  testify 
under  oath  that  I  am  speaking  as  a  retained  expert  witness,  not  as  a  representative  of  the  City  and 
Coimty  of  San  Francisco. 

When  I  asked  Dr.  Hart  why  the  AWD  had  been  denied,  given  that  for  many  years  1  have 
tcsiiticd  in  similar  cases  wdth  her  knowledge  and  approval  and  without  any  adverse 
consequences,  1  was  told  "the  real  reason  is  that  the  whole  totality  of  the  case  involves  people 
who  have  cross  relations  with  our  county."  She  defined  "relationship"  as  "enough  of  a 
relationship  that  it  would  cause  an  adverse  impact  on  this  department  and  the  City."  My 
supervisor  wouldn't  define  "adverse  impact." 


I  appealed  her  decision  to  Ed  Lee,  City  Administrator,  (currently  Acting  Mayor)  on  the 
following  grounds: 

1 .  Denial  of  outside  consultative  work  is  an  infi-ingement  on  my  ability  to  support 
my  family.  The  Assistant  Medical  Examiner  position  (#2598)  is  an  hourly  position;  I  am  not  a 
salaried  employee.  The  past  practice  set  by  this  office  allowed  Assistant  Medical  Examiners  to 
perform  outside  consultative  work  in  order  to  supplement  their  income.  Chief  Medical  Examiner 
Dr.  Boyd  Stephens  did  outside  consultation  work  for  private  gain  as  well.  Invoicing  the  SIA 
process  in  order  to  limit  my  ability  to  earn  for  my  family  is  a  violation  of  my  rights  as  an 
employee,  previously  agreed  upon  Union  MOU  and  contract. 

2.  Denial  of  expert  testimony  based  on  the  details  of  the  case  is  a  violation  of  my 
First  Amendment  right  to  free  speech.  (See:  Hoover  v.  Morales  US  Court  of  Appeals,  Fifth 
Cu-cuit,  164  F.3d221). 

3.  The  SIA  language  (C9. 113. d)  requires  that  a  meet  and  confer  occur  with  unions 
before  its  implementation.  UAPD  has  informed  me  that  a  meet  and  confer  never  occurred  and 
that  they  were  not  presented  with  the  specific  language  pertaining  to  the  SIA  for  our  individual 
department. 

4.  Work  on  this  particular  case  does  not  conflict  with  my  official  duties,  require  use 
of  City  resources,  nor  does  it  have  excessive  time  demands. 

5.  This  case  does  not  present  any  conflict  pf  interest  to  the  City  and  Coimty  of  San 
Francisco. 

6.  The  niunber  of  Board  Certified  Forensic  Pathologists  available  to  give  expert 
testimony  is  extremely  limited,  and  hence  to  deprive  litigants  access  to  all  publicly-employed 
physicians  in  any  case  involving  another  public  agency  (as  would  be  the  result  of  Dr.  Hart's 
approach)  would  be  deleterious  to  the  administration  of  justice  in  our  courts. 

On  February  1,  201 1, 1  received  a  letter  from  Amy.L.  Brown,  Acting  City  Administrator 
(attached)  denying  my  appeal.  The  letter  did  not  address  the  grounds  for  my  appeal  and  instead 
indicated  that  the  reason  my  testimony  was  denied  was  because  my  request  to  provide  outside 
testimony  in  a  case  against  AMR  of  San  Mateo  risks  interfering  with  the  close  working 
relationship  between  the  Office  of  the  Chief  Medical  Examiner  and  AMR  of  San  Mateo  County. 
The  letter  asserts  that  "Expert  witness  testimony  by  an  Assistant  Medical  Examiner  risks 
disrupting  office  operations  by  interfering  with  those  important  working  relationships." 

I  am  therefore  appealing  this  decision  to  the  Ethics  Commission.  The  letter  from  Ms. 
Brown  indicates  that  the  Statement  of  Incompatible  Activities  is  being  used  by  City  officials  to 
suppress  testimony  for  political  means.  The  SIA  was  initially  created  as  the  result  of  a  voter- 
approved  Proposition  E  in  November  2003  (attached),  with  the  intention  of  increasing 
transparency  and  ethical  behavior  in  government.^ The  stated  intention  on  the  ballot  was  to 
prevent  government  employees  from  having  a  "financial  interest  that  would  affect  their  abilit\'  to 


function  ethically  in  their  official  role  as  government  employees  by  disclosing  "personal, 
professional  and  business  relationships  with  people  ^0  are  affected  by  the  decisions  they 
make."  The  portions  pertaining  to  a  Statement  of  Incompatible  Activities  (SLA.)  did  not  include 
the  actual  language  of  the  SIA  for  each  department;  did  not  defme  "incompatible"  or  "conflict  of 
interest"  and  required  a  meet  and  confer  %vith  the  Unions  prior  to  implementation. 

In  the  denial  of  the  AWT)  that  I  received,  the  reason  given  for  my  testimony  being 
incompatible  v^ith  my  job  for  the  City  &  County  of  San  Francisco  was  not  because  of  any  ethical 
conflict  of  interest,  but  instead  because  of  a  perceived  "risk"  that  such  testimony  would  be  a 
threat  to  the  cooperative  relationships  between  the  City  &  County  of  San  Francisco  and  AMR  of 
San  Mateo.  No  evidence  was  given  that  these  relationships  have  ever  been  threatened  in  the  past 
by  previous  testimony  against  vendors  for  the  City.  Furthermore,  the  contention  that  "Expert 
uimess  testimony  by  Assistant  Medical  Examiners  in  which  the  named  party  is  a  vendor  of  San 
Mateo  County  and  or  a  public  agency  of  the  County  of  San  Mateo  can  and  has  interfered  with 
the  operations  of  the  Medical  Examiner's  Office  in  the  past"  is  false.  The  only  information  ever 
given  to  U.APD  representatives  regarding  any  "disruption"  of  operations  was  of  a  records  request 
in  late  2009  or  early  201 0,  which  is  part  of  the  legal  mandate  of  our  office  to  provide,  and  would 
have  been  easily  integrated  into  the  typical  public  records  requests  the  Medical  Examiner's 
office  receives  on  a  daily  basis.  No  proof  of  this  records  request  has  ever  been  provided. 

Furthermore,  the  denial  of  testimony  against  a  government  agency  or  vendor,  while 
allowing  testimony  in  defense  of  a  government  agency  or  vendor,  indicates  that  the  City  & 
County  of  San  Francisco  is  using  the  SIA  as  an  instrument  to  suppress  transparency  in 
government  and  citizen's  access  to  competent  expert  testimony  in  complaints  against 
government  entities.  It  also  shows  a  complete  lack  of  imderstanding  of  the  role  of  an  expert 
witness.  Expert  scientific  opinions  and  testimony  are  not  advocacy.  I  am  a  scientist;  not  a  legal 
advocate.  Were  a  person  to  die  in  San  Francisco  General  Hospital  due  to  negligence  incurred  in 
San  Mateo  County  or  by  one  of  its  vendors,  it  would  be  my  duty  to  testify  truthfully  to  my 
autopsy  findings,  as  part  of  my  job  for  San  Francisco.  I  would  be  expected  to  testify  truthfully 
regardless  of  whether  the  testimony  affected  the  relationships  with  San  Mateo  County  or  its 
vendors.  In  fact,  I  have  testified  in  cases  where  the  City  &  County  of  San  Francisco  was  a  named 
party  in  the  lawsuit  and  this  was  not  a  conflict  of  interest,  even  when  my  testimony  did  not  help 
the  City  Attorney.  The  same  ethical  standards  apply  if  I  were  to  testify  pro-bono  or  as  a  retained 
expert.  To  restrict  my  testimony  as  a  volunteer  or  independent  contractor,  while  expecting  it  as  a 
San  Francisco  City  &  County  employee,  is  unethical  and  unfair.  That  gives  the  appearance  of 
ethical  impropriety  on  the  part  of  City  Administrators,  whose  chief  priority  appears  to  be  to 
suppress  adverse  testimony  and  conspire  with  adjacent  Counties  or  their  vendors  to  cover-up 
negligence. 

I  also  want  to  add  that  my  years  of  qualified  testimony  in  multiple  jurisdictions  (including 
New  York,  Texas,  California,  Florida  and  Oregon)  makes  me  a  valuable  employee  and  an  asset 
to  the  City  &  County  of  San  Francisco.  I  have  shared  my  knowledge  with  my  colleagues  and 
have  educated  our  investigators,  rotating  students  and  other  City  employees,  including  attorneys 
at  the  Public  Defender's  and  City  Attorney's  offices,  on  die  topics  of  expert  witness  testimony, 
cause  of  death  determination  and  in-custody  death.  It  is  because  of  outside  work  and  testimony 
that  I  am  recognized  as  a  national  expert  in  forensic  pathology,  wound  interpretation,  in-custody 


death  investigation  and  medical  malpractice/therapeutic  complications.  To  continue  to  restrict 
my  testimony  limits  my  professional  development  and  would  hinder  my  ability  to  adequately 
serve  the  City  &  County  of  San  Francisco.  It  would  also  encourage  me  to  fmd  employment 
elsewhere,  as  one  other  Assistant  Medical  Examiner  has  already  done. 

I  respectfully  request  a  hearing  in  front  of  the  Ethics  Commission  regarding  these  issues 
with  my  Union  representation  present.  I  would  like  the  Ethics  Commission  to  also  consider  the 
supportive  testimony  of  attorneys  who  know  my  work  and  ethical  standards.  Finally,  I  request 
that  the  Ethics  Commission  revise  the  SIA  language  for  the  Office  of  the  Chief  Medical 
Examiner  so  that  it  clearly  defines  the  ethical  requirements  for  our  position  via  a  meet  and  confer 
with  our  Unions,  rather  than  leaving  them  to  the  interpretation  of  my  supervisor  via  the  AWD 
process.  The  AWD  process  as  it  is  currently  being  implemented  is  arbitrary,  burdensome  and 
breaches  attorney-client  confidentiality,  without  actually  increasing  transparency  or  improving 
ethics.  Recently,  another  Assistant  Medical  Examiner  was  told  by  Dr.  Hart  that  in  the  future  she 
would  not  be  able  to  testify  on  cases  for  outside  jurisdictions  where  she  performed  the  autopsy, 
even  if  it  meant  she  would  have  to  violate  a  court  order  to  testify.  Clearly,  this  would  cause  her 
to  choose  between  violating  the  SIA  and  violating  a  court  order,  either  one  of  which  would  be 
groimds  for  termination.  All  the  Assistant  Medical  Examiners,  Medical  Examiners  Investigators, 
and  Forensic  Toxicologists  who  hold  outside  employment  have  been  affected  adversely  by  the 
wording  of  this  SIA.  I  beUeve  we  would  all  be  willing  to  come  to  the  table  and  agree  upon  a 
clearer  and  more  workable  SIA,  with  the  participation  of  our  respective  unions. 

Sincerely, 

Judy  Melinek^  M.D. 

cc:      Patricia  Hernandez,  UAPD 
Kim  Carter,  IFTPE  Local  2 1 
Ricardo  Lopez,  SEIU  Local  1 02 1 
Linda  Lim,  Gwilliam,  Ivary,  Chiosso,  Cavalli  &  Brewer 

Attachments:  AWD  denial 

Letter  from  Acting  City  Administrator  Amy  L.  Brown  dated  February  1-,  20 11 
Text  of  voter-approved  Proposition  E 

Hoover  v.  Morales  US  Court  of  Appeals,  Fifth  Circuit,  164  F.3d  221 
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J  win  M.  Lec,  Mayor 
Amy  L.  Brown,  Acting  City  Administrator 


CITY  ADMINISTRATOR 


OFFICE  OF  THE 


February  1,  2011 


Judy  Melinek,  M.D 

Assistant  Medical  Examiner 

Office  of  the  Chief  Medical  Examiner 

850  Bryant  Street 

San  Francisco.  CA  94103 

Re:  Appeal  of  Advance  Wntten  Determination,  San  Mateo  Superior  Case  No.  CIV  481 1542 
Wolkoff  V.  AMR/County  of  San  Mateo 

Dear  Dr.  Melinek: 

I  am  in  receipt  of  your  appeal  to  Ed  Lee,  dated  December  30,  2010,  regarding  Dr.  Amy  Hart's  denial 
of  your  request  to  work  as  a  paid  expert  in  San  Mateo  Superior  Case  No.  CIV  481 1542,  Wolkoff  v. 
AMR/County  of  San  Mateo.   You  requested  approval  to  provide  voluntary,  paid  expert  services  to  the 
plaintiff,  Wolkoff.    As  I'm  sure  you  know,  since  your  appeal  Ed  Lee  has  been  appointed  to  be  Mayor. 
I  am  serving  as  Acting  City  Administrator  in  his  absence.  I  have  reviewed  your  appeal  carefully  and 
have  decided  to  deny  your  appeal  of  the  denial  of  request  for  Advance  Written  Determination.  Based 
on  the  facts  you  presented  in  your  request,  your  proposed  outside  activity  is  incompatible  with  your 
position  and  would  violate  the  Statement  of  Incompatible  Activities.  My  decision  is  based  in  part  on 
the  following  factors: 

The  San  Francisco  Medical  Examiner's  Office  by  necessity  has  a  close  and  open  working  relationship 
with  San  Mateo  County,  and  I  have  significant  concerns  that  your  proposed  expert  services  could 
jeopardize  and  disrupt  that  relationship.  Due  to  the  lack  of  a  tertiary  medical  care  facility  in  San 
Mateo  County,  there  are  frequently  death  investigation  cases  in  which  the  incident  occurs  in  San 
Mateo  and  the  person  eventually  dies  in  San  Francisco.  These  types  of  deaths,  and  the  mutual  aid 
agreement  between  San  Mateo  and  San  Francisco,  require  that  the  public  agencies  from  these  two 
counties  have  a  close,  cooperative  relationship  in  order  to  conduct  adequate  death  investigations. 
Your  request  to  provide  expert  services  risks  interfering  with  that  close  working  relationship.  Expert 
witness  testimony  by  Assistant  Medical  Examiners  in  which  the  named  party  is  a  vendor  of  San 
Mateo  County  and/or  a  public  agency  of  the  County  of  San  Mateo  can  and  has  interfered  with  the 
operations  of  the  Medical  Examiner's  Office  in  the  past,  and  the  practical  effect  of  your  proposed 
activity  would  disrupt  the  operations  of  the  office. 

Additionally,  the  vendor,  AMR,  whom  you  note  is  a  party  in  this  case,  also  provides  contract  services 
to  the  City  and  County  of  San  Francisco.  In  San  Francisco,  AMR  provides  contract  services  as  an 
ambulance  provider.  The  Medical  Examiner  investigations  require  patient  care  reports  (out  of 
hospital  medical  records)  and  Assistant  Medical  Examiners  as  well  as  other  staff  may  need  to  contact 
AMR  staff  to  clanfy  or  obtain  additional  investigative  information.  Expert  witness  testimony  by  an 
Assistant  Medical  Examiner  nsks  disrupting  office  operations  by  interfering  with  those  important 
working  relationships. 

Very  tnjiy  yours, 


Amy  L.  Brown 

Acting  City  Administrator 


1  Dr.  Carlton  B.  Goodlctt  Place,  City  Hall,  Room  362,  San  Francisco,  CA  94102 
Telephone  (415)  554-4852;  Fax  (415)  554-4849' 
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PROPOSITION  E 

Shall  the  City  consolidate  its  governmental  ethics  law  in  one  code,  amend  some  of  those  YES 
ethics  laws,  and  create  new  ethics  laws? 

NO 


Digest 

by  the  Ballot  Simplification  Committee 


THE  WAY  IT  IS  NOW:  The  City  Charter  and  City  ordinances  con- 
tain ethics  rules  for  City  officers  and  employees.  For  example,  City 
law  prohibits  City  officers  and  employees  from: 

•  Making  decisions  in  which  they  have  a  financial  interest; 

•  Accepting  gifts  or  campaign  contributions  from  certain  sources; 

•  Engaging  in  outside  activities  that  are  incompatible  with  their 
work  for  the  City; 

•  Contracting  with  the  City; 

•  Disclosing  confidential  City  information;  and 

•  Lobbying  other  City  officers. 

Ethics  laws  in  the  Charter  or  in  ordinances  passed  by  the  voters 
may  be  changed  only  by  the  voters.  The  Board  of  Supervisors 
may  change  all  other  ethics  laws. 

Individuals  who  are  guilty  of  official  misconduct  while  in  City  office 
are  permanently  barred  from  City  office  or  employment.  In  gener- 
al, City  officers  who  are  convicted  of  crimes  involving  violence  or 
fraud  must  be  removed  from  office. 

THE  PROPOSAL:  Proposition  E  is  a  Charter  amendment  thST 
would  modify  and  clarify  the  City's  ethics  laws  as  follows: 

•  Consolidate  all  of  the  City's  ethics  laws  into  its  Campaign  and 
Govemmental  Conduct  Code; 

•  Amend  some  of  these  ethics  laws;  and 

•  Create  new  ethics  laws. 

The  Board  of  Supervisors  could  amend  these  ethics  laws  by  a  two- 
thirds  vote  with  the  approval  of  four-fifths  of  the  Ethics 
Commission.  Voter  approval  no  longer  would  be  required. 

In  addition  to  the  existing  ethics  laws,  the  new  and  amended  laws 
would: 


•  Prohibit  City  officers  and  employees  from  making  employment 
decisions  regarding  family  members; 

•  Require  City  officers  and  employees  to  disclose  their  personal, 
professional  and  business  relationships  with  people  who  are 
affected  by  the  decisions  they  make; 

•  Restrict  gifts  from  subordinates  and  from  persons  who  contact 
City  officers  or  employees; 

•  Change  the  restrictions  on  campaign  contributions  from  City 
contractors; 

•  Regulate  referrals  made  by  City  officers  and  employees; 

•  Require  each  City  department  to  list  outside  activities  that  are 
incompatible  with  service  or  employment  in  that  department; 
and 

•  Regulate  the  activities  of  City  officers  and  employees  after  they 
leave  City  sen/ice  or  employment. 

Any  person  removed  from  federal,  state,  county  or  city  office 
because  of  official  misconduct  would  be  barred  from  City  office  or 
..employment  for  five  years. 

'Any  City  officer  or  employee  would  be  removed  if  convicted  of  a 
felony  crime  involving  violence  or  fraud,  and  if  the  Ethics 
Commission  determined  that  the  crime  warrants  removal.  Any 
person  removed  from  federal,  state,  county  or  city  office  because 
of  such  a  crime  would  be  barred  from  City  office  or  employment  for 
10  years. 

A  "YES"  VOTE  MEANS:  If  you  vote  "Yes,"  you  want  to  make  these 
changes  to  the  City's  ethics  laws. 

A  "NO"  VOTE  MEANS:  If  you  vote  "No,"  you  do  not  want  to  make 
these  changes. 


Controller's  Statement  on  "E" 

City  Controller  Edward  Harrington  has  issued  the  following  state- 
ment on  the  fiscal  impact  of  Proposition  E: 

Should  the  proposed  charter  amendment  be  approved  by  the 
voters,  in  my  opinion,  there  would  be  a  minimal  increase  in  the 
cost  of  government. 


How  "E"  Got  on  the  Ballot 

On  July  22,,  2003  the  Board  of  Supervisors  voted  10  to  0  to 
place  Proposition  E  on  the  ballot. 

The  Supervisors  voted  as  follows: 
Yes:  Supervisors  Ammiano,  Daly,  Dufty,  Gonzalez,  Hall,  Maxwell, 
McGoldrick,  Newsom,  Peskin,  and  Sandoval. 
.  Absent:  Supervisor  Ma. 


THIS  MEASURE  REQUIRES  50%+1  AFFIRMATIVE  VOTES  TO  PASS. 


ARGUMENTS  FOR  AND  AGAINST  THIS  MEASURE  IMMEDIATELY  FOLLOW  THIS  PAGE.  THE  FULL  TEXT  BEGINS  ON  PAGE  I 
SOME  OF  THE  WORDS  USED  IN  THE  BALLOT  DIGEST  ARE  EXPLAINED  ON  PAGE  28. 
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Ethics  Reform   

PROPONENT  S  ARGUMENT  IN  FAVOR  OF  PROPOSITION  E 


The  Board  of  Supervisors  authorized  the  submission  of  the  fol- 
lowing argument.  As  of  the  date  of  the  publication  of  this  Voter 
Information  Pamphlet,  the  following  Supervisors  endorse  the 
measure:  Supervisors  Ammiano,  Daly,  Dufty,  Gonzalez,  Hall, 
Ma,  Maxwell,  McGoldrick,  Newsom,  Peskin,  and  Sandoval. 

Faith  in  government  is  the  cornerstone  of  democracy.  To  main- 
tain the  public's  faith  in  local  government,  San  Franciscans  have 
enacted  various  conflict  of  interest  laws.  These  laws  seek  to 
ensure  that  City  officials  make  their  decisions  in  a  maimer  that  is 
fair  and  evenhanded  for  all  of  our  City's  residents. 

Many  of  these  laws  are  outdated,  confusing  or  don't  adequately 
address  the  conduct  they  were  intended  to  regulate.  As  a  result,  the 
San  Francisco  Ethics  Commission  spent  the  last  1 1  months  ana- 
lyzing and  discussing  these  laws  with  members  of  the  public,  City 
officials  and  employees,  and  legal  experts  from  across  California. 
Proposition  E  is  the  result  of  that  process. 

Proposition  E  updates,  clarifies  and  strengthens  the  City's 
conflict  of  interest  laws.  Some  of  Proposition  E's  major 
provisions: 

•  Restrict  City  officers  and  employees  from  making  decisions 
that  affect  their  financial  interests  and  their  own  character  or 
conduct; 

•  Restrict  gifts  to  City  officers  and  employees  from  individuals 
and  entities  that  do  business  with  the  City; 

•  Prohibit  City  officers  and  employees  from  participating  in  out- 


side activities  that  are  incompatible  with  their  official  duties; 

•  Mandate  removal  of  City  officers  and  employees  who  are  con- 
victed of  felony  crimes  involving  violence  or  fraud;  and 

•  Restrict  post-service  activities  of  City  officers  and  employees 
including  additional  restrictions  for  former  Mayors  and  mem- 
bers of  the  Board  of  Supervisors. 

Proposition  E  is  a  vital  step  towards  keeping  democracy 
alive  and  well  in  San  Francisco.  Please  vote  YES  on 
Proposition  E. 

Supervisor  Tom  Ammiano 
Supervisor  Aaron  Peskin 
Supervisor  Tony  Hall 
Supervisor  Jake  McGoldrick 
Supervisor  Gerardo  Sandoval 
Supervisor  Fiona  Ma 
Supervisor  Matt  Gonzalez 


REBUTTAL  TO  PROPONENT'S  ARGUMENT  IN  FAVOR  OF  PROPOSITION  E 


BOSS  TWEED  WOULD  LIKE  PROPOSITION  E: 

William  Marcy  Tweed,  New  York  Democratic  Alderman  (1852- 
1853),  U.S.  Congressman  (1853-1855),  frequent  State  Senator, 
and  Tammany  Hall  leader  ran  the  most  corrupt  political  machine 
in  American  history  until  his  1871  extortion  conviction. 

Richard  Sullivan,  bag  man  of  the  "Tweed  Ring",  entered  the 
American  language  as  the  original  "Tricky  Dick".  Sullivan 
jumped  $1,000,000  bail,  fleeing  to  Egypt  with  his  remaining 
$6,000,000. 

Proposition  E  is  a  piece  of  "reform  legislation"  worthy  of 
Tweed  and  Sullivan. 

Proposition  E  removes  ethics  laws  from  the  City  Charter,  where 
there  would  be  a  pub  he  vote  on  any  changes,  to  the  Campaign  and 
Governmental  Code,  which  the  Supervisors  can  amend. 

Proposition  E  ends  the  two  (2)  year  ban  on  former  Supervisors 
lobbying  City  agencies,  the  new  bar  being  only  one  (I)  year 


'  '  IfSuUivan  were  still  alive,  he  would  send  an  endorsement  let- 
ter for  Proposition  E  from  Egypt. 

Proposition  E  smells  bad. 

Terence  Faulkner,  J.D. 
Past  County  Chairman 
San  Francisco  Republican  Party 

Thomas  C.  Agee 

Max  Woods 

County  Central  Conmiitteeman 
Gail  E.  Neira 

County  Central  Committeewoman 


Arguments  printed  on  this  page  are  the  opinion  of  the  authors  and  have  not  been  checked  for  accuracy  by  any  official  agency. 
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OPPONENT'S  ARGUMENT  AGAINST  PROPOSITION  E 


DON'T  GIVE  UP  YOUR  RIGHT  TO  VOTE  ON  SAN 
FRANCISCO'S  VITAL  CONFLICT  OF  INTEREST  PROVI- 
SIONS: 

Proposition  E  will  transfer  our  City's  conflict  of  interest  rules 
for  public  office  holders  from  the  City  Charter  (where  the  voters 
must  approve  any  changes)  to  the  local  Campaign  and 
Governmental  Conduct  Code  (which  can  be  modified  by  a  two- 
thirds  vote  of  the  Board  of  Supervisors).  Important  questions 
involving  the  ethics  of  public  officials  should  be  voted  upon  by 
the  people.  Quick  "fixes"  are  not  in  the  City's  best  interest. 

BE  MORE  CAREFUL  ABOUT  HIRING  PAST  VIOLENT 
FELONS  AND  THOSE  REMOVED  FROM  PUBLIC 
OFFICE  FOR  OFFICIAL  MISCONDUCT: 

Lately,  San  Francisco  has  been  hiring  a  number  of  people  to 
deal  with  tlie  public  who  are  really  little  more  than  thugs. 
Banning  those  removed  from  official  employment  because  of 
"felony  crime  involving  moral  turpitude... for  ten  years  and 
[those]...  removed...  [for]  official  misconduct... for  five  years"  is 
not  enough.  Such  persons  should  only  be  hired  after  the  necessary 
five  or  ten  year  ban  and  by  at  least  a  two-thirds  vote  of  the  Board 
of  Supervisors  after  a  fiill  investigation  of  the  individual  proposed 
City  employee.  Dangerous  criminals  are  not  needed  in  San 
Francisco's  public  service. 


DON'T  REDUCE  THE  TWO  YEAR  LOBBYING  B.V.N  ON 
FORMER  SUPERVISORS  TO  ONE  YEAR: 

The  two  (2)  years  ban  on  former  Board  of  Supervisors  members 
lobbying  the  City  Government  and  its  agencies  should  not  be 
reduced  to  one  ( 1 )  year. 

VOTE  AGAESST  PROPOSITION  E: 

For  all  the  above  reasons,  vote  against  this  unwise  Proposition  E. 

Golden  Gate  Taxpayers  Association 

Dk  Terence  Faulkner,  J.D. 

Chairman,  Golden  Gate  Taxpayers  Association 


REBUTTAL  TO  OPPONENT'S  ARGUMENT  AGAINST  PROPOSITION  E 


The  Board  of  Supei-visors  authorized  the  submission  of  the  fol- 
lowing argument.  As  of  the  date  of  the  publication  of  this  Voter 
Information  Pamphlet,  the  following  Supervisors  endorse  the 
measure:  Supervisors  Ammiano,  Daly,  Dufty,  Gonzalez,  Hall, 
Ma,  Maxwell,  McGoldrick,  Newsom,  Peskin,  and  Sandoval. 

It  has  been  nearly  30  years  since  the  City  conducted  a  complete 
review  of  local  laws  that  govern  the  conduct  of  City  officials  and 
employees.  Many  of  our  existing  ethics  laws  are  outdated  and  fail 
to  adequately  address  today's  complex  concerns.  Accordingly,  the 
Ethics  Commission,  with  input  from  the  public  and  ethics 
experts  from  across  California,  spent  nearly  one-year  examining 
the  City's  existing  laws  and  developing  these  amendments. 

The  opponents  would  like  you  to  believe  that  Proposition  E  is 
an  unwise  measure.  But  contrary  to  what  the  opponents  argue. 
Proposition  E  actually: 

•  Strengthens  restrictions  on  the  types  of  individuals  who  may 
serve  the  City  by  mandating  the  removal  of  a  City  officer 
or  employee  upon  conviction  of  certain  felony  crimes 


involving  moral  turpitude; 

•  Strengthens  post-service  laws  by  imposing  on  all  City  offi- 
cers and  employees,  including  members  of  the  Board  of 
Supervisors,  a  lifetime  ban  on  lobbying  about  certain  mat- 
ters in  which  the  officer  or  employee  participated  while 
serving  the  City; 

•  Maintains  your  right  to  vote  on  ethics  laws,  but,  like  the 
City's  campaign  finance  laws,  permits  a  super-majority  of  the 
Board  of  Supervisors  to  amend  the  Citv's  ethics  laws  only  if 
the  changes  are  approved  by  four-fifths  of  the  Ethics 
Commission. 

Listen  to  the  Ethics  Commission  and  the  exper.s  and  approve 
this  much-needed  reform  to  our  City's  ethics  laws.  Please  vote 
Yes  on  Proposition  EI 

San  Francisco  Common  Cause 


Arguments  printed  on  this  page  are  the  opinion  of  the  authors  and  have  not  been  checked  for  accuracy  by  any  official  agency. 
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Ethics  Reform 


PAID  ARGUMENTS  IN  FAVOR  OF  PROPOSITION  E 

SAN  FR.\NCISCO  DEMOCR-\TlC  PARTY  urges  YTS  on 
E     Strengthens  rules  against  politicaJ  conflicts  of  interest. 

.  '.c-  Morrison.  Chair,  San  Francisco  Democratic  Party 

The  true  source  of  funds  used  for  the  printing  fee  of  this  argument 
is  the  San  Francisco  Democratic  Party. 

The  three  largest  contributors  to  the  true  source  recipient  commit- 
tee are:  I.TomLantos  2.  John  Burton  3.  Carole  Migden, 


V:.  1 995, 1  crafted  Prop  N,  San  Francisco's  first  major  Ethics  reform. 
.  .  -.  s  contmue  to  fight  for  clean  government.  Please  vote  Yes. 

-  •dice  Hallinan 

The  true  source  of  funds  used  for  the  printing  fee  of  this  argument 
is  the  Committee  to  Re-Elect  Terence  Hallinan  DA  2003. 

The  three  largest  contributors  to  the  true  source  recipient  commit- 
tee are:  1.  Grace  Ko  2.  Michael  Levy  3.  James  O'Connor. 


The  San  Francisco  Labor  Council  supports  Proposition  E. 
Consolidation  of  all  of  the  City's  ethics  laws  in  one  code  makes 
sense. 

The  San  Francisco  Labor  Council  recommends  a  YES  vote  on 
Proposition  E. 

San  Francisco  Labor  Council  AFL-CIO 

The  tnje  source  of  funds  used  for  the  printing  fee  of  this  argument 
is  the  San  Francisco  Labor  Council. 


Arguments  printed  on  this  page  are  the  opinion  of  the  authors  and  have  not  been  checked  for  accuracy  by  any  official  agency. 
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Ethics  Reform 


PAID  ARGUMENTS  AGAINST  PROPOSITION  E 


This  Measure  is  Extremely  Misleading. 


The  true  source  of  funds  used  for  the  printing  fee  of  this  argument 
is  the  San  Francisco  Association  of  REALTORS'. 


Who  could  be  against  "ethics"  in  government?  No  one.  But 
Proposition  E  is  an  extremely  misleading  measure.  It  includes 
many  ideas  that  make  sense,  but  these  are  bundled  in  with  some 
terrible  ideas  that  will  make  City  government  work  even  worse 
than  it  already  does.  It  tries  to  write  a  law  against  every  ethical 
lapse  of  the  last  eight  years,  but  is  so  overly-broad  and  so  over- 
reaching that  it  will  literally  tie  the  City  into  knots.  And  if  it  pass- 
es, there  will  be  no  way  to  change  the  provisions  without  going 
back  to  the  ballot.  Among  its  major  problems: 

•  Prop.  E  will  make  it  extremely  difficult  to  recruit  citizen  vol- 
unteers to  serve'  on  commission  and  advisory  boards. 

•  Prop.  E  will  make  it  harder  to  hire  knowledgeable  people  to 
work  for  the  City. 

•  Prop.  E  is  a  veiled  power  grab  by  the  Board  of  Supervisors. 

Vote  No  on  Prop.  E. 

For  more  information,  see  Mrww.spur.org 
San  Francisco  Planning  and  Urban  Research  Association  (SPUR) 

The  true  source  of  funds  used  for  the  printing  fee  of  this  argument 
is  the  SPUR  Urban  Issues  Committee. 

The  three  largest  contributors  to  the  true  source  recipient  commit- 
tee are  1.  Oz  Erickson  2.  James  Chappell  3.  Peter  Mezey. 


Case  of  the  Fox  Guarding  the  Henhouse? 

Proposition  E  proclaims  that  it's  an  ethics  reform  measure,  but, 
in  fact,  it  would  move  various  ethics  and  conflict  of  interest  pro- 
visions for  city  officers  and  employees  from  the  Charter  into  the 
Campaign  and  Govermnent  Conduct  Code — where  voter 
approval  would  no  longer  be  required  for  changes  in  the  law. 

The  San  Francisco  Association  of  REALTORS®  was  one  of  the 
few  organizations  in  San  Francisco  that  supported  the  creation  of 
an  ethics  commission  during  the  last  decade.  And,  we  would  be 
the  first  to  admit  that  Proposition  E  contains  many  worthwhile 
new  provisions  governing  ethics  and  conflicts  of  interest  among 
city  officers  and  employees.  But  moving  the  ethics  and  conflict  of 
interest  provisions  from  the  Charter  into  ordinance  form — elimi- 
nating voter  approval  of  any  changes — strikes  us  as  not  being  in 
the  public's  interest.  For  that  reason,  we  must  respectfully  urge  a 
''NO"  vote  on  Proposition  E. 

VOTE  NO  ON  E 

San  Francisco  Association  of  REALTORS*' 


Arguments  printed  on  this  page  are  the  opinion  of  the  authors  and  have  not  been  checked  for  accuracy  by  any  official  agency. 
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LEGAL  TEXT  OF  PROPOSITION  E 


E>cscribmg  and  setting  forth  a  proposal  to  ihe 
qualified  voters  of  the  City  and  County  of  San 
Francisco  to  amend  the  Chancr  of  the  City  and 
County  of  San  Francisco  bv  amending  Sections 
4.108."4.109.  15.100,  15.103,  15.105.  16.118 
and  Article  XVn,  deleting  Sections  15.104, 
15.106.  15.108.  CS.105  and  adding  Section 
1 8. 1 1 5  and  Appendix  Sections  C9. 10 1 ,  C9. 1 02, 
C9.103.  C9.104,  C9.105.  C9.106,  C9.107. 
CQ!OS.  C<3  lOQ,  C9.110,  C9.111,  C9.112. 
•    .  •     ■••    c-^  115.  C9.116.  C9.117. 

v!:0,  C9.121.  C9.122, 
;:5,C9.126andC9.127io 
i.L-  A  of  interest  provisions,  to 

.J  technical  changes,  to  move  various  pro- 
.  ns  into  ordinances,  and  to  clarify  existing 
,  :  .  •.  isions. 

The  Board  of  Supervisors  hereby  submits  to 
the  qualified  voters  of  the  City  and  County,  at 
an  election  to  be  held  on  November  4.  2003,  a 
proposal  to  amend  the  Charter  of  the  City  and 
County  by  amending  Sections  4.108,  4.109, 
15.100,  15.103.  15.105.  16.118  and  Article 
XVII,  deleting  Sections  15.104.  15.106,  15.108 
and  C8.105  and  adding  Section  18.115  and 
.Appendix  Sections  C9.101,  C9.102,  C9.103. 
C9  104.  C9.105.  C9.106.  C9.107,  C9.108. 
C9.109.  C9.110.  C9.111.  C9.112,  C9.113, 
C9.1I4.  C9.115,  C9.116,  C9.117.  C9.I18. 
C9.119.  C9.120.  C9.121,  C9.122,  C9.123, 
C9.124,  C9.125,  C9.126  and  C9.127  to  read  as 
follows: 

Note:  Additions  are  single-underline  italics 
Times  NeM/  Roman. 

Deletions  are  alnkcl/n'oush  ilalica 
Times  .Viot'  Roman. 

SEC.  4.108.  FIRE  COMMISSION. 

Tlie  Fire  Commission  shall  consist  of  five 
members  appointed  by  the  Mayor,  pursuant  to 
Section  3.100,  for  four-year  terms.  Members 
may  be  removed  by  the  Mayor.  In  addition  to 
any  other  powers  set  forth  in  this  Charter  the 
Fire  Commission  is  empowered  to  prescribe 
and  en  force  any  reasonable  rules  and  regiila- 
lions  that  it  deems  necessary  to  provide  for  the 
^(Ticiencv  o  f  the  Department,  provided  that  the 
civil  s?n'tc?  (ind  ethics  provisions  of  this 
Charter  shall  control  in  the  event  o  f  any  con- 
flict with  rules  adopted  under  this  section. 

SEC.  4.109.  POLICE  COMMISSION. 

The  Police  Commission  shall  consist  of  five 
members  appointed  by  the  Mayor,  pursuant  to 
Section  3.100,  for  four-year  terms.  Members 

.'.V  be  removed  by  the  Mayor. 

■ .  ^withstanding  any  other  provision  of  tlie 
:  'cr,  the  Chief  of  Police  may  be  removed  by 

■J  C  ommission  or  the  Mayor,  acting  jointly  or 
separately  of  each  other.  In  addition  to  anv 
other  powers  set  forth  in  this  Charier,  the 
Police  Commission  is  empowered  to  prescribe 
and  enforce  anv  reasonable  rules  and  regula- 
tions that  it  deems  necessary  to  provide  for  the 
tfficiency  qf  the  Department,  provided  that  the 
civil  service  and  ethics  provisions  of  this 


Charter  shall  control  in  the  event  o  f  any  con- 
flict with  rules  adopted  under  this  section. 

SEC.  15.100.  ETHICS  COMMISSION. 

The  Ethics  Commission  shall  consist  of  five 
members  who  shall  serve  six-year  terms;  pro- 
vided that  the  first  five  commissioners  to  be 
appointed  to  take  office  on  the  first  day  of 
February.  2002  shall  by  lot  classify  their  terms 
so  that  the  term  of  one  commissioner  shall 
expire  at  12:00  o'clock  noon  on  each  of  the  sec- 
ond, third,  fourth,  fifth  and  sixth  anniversaries 
of  such  date,  respectively;  and,  on  the  expira- 
tion of  these  and  successive  terms  of  office,  the 
appointments  shall  be  made  for  six-year  terms. 

The  Mayor,  the  Board  of  Supervisors,  the 
City  Anomey,  the  District  Attorney  and  the 
Assessor  each  shall  appoint  one  member  of  the 
Commission.  The  member  appointed  by  the 
Mayor  shall  have  a  background  in  public  infor- 
mation and  public  meetings.  The  member 
appointed  by  the  City  Attorney  shall  have  a 
background  in  law  as  it  relates  to  government 
ethics.  The  member  appointed  by  the  Assessor 
shall  have  a  background  in  campaign  finance. 
The  members  appointed  by  the  District 
Anomey  and  Board  of  Supervisors  shall  be 
broadly  representative  of  the  general  public. 

In  the  event  a  vacancy  occurs,  the  officer 
who  appointed  tlie  member  vacating  the  office 
shall  appoirt  a  qualified  person  to  complete  the 
remainder  of  the  term.  Members  of  the 
Commission  shall  serve  without  compensation. 
Members  of  the  Commission  shall  be  officers 
of  die  City  and  County,  and  may  be  removed  by 
the  appointing  autliority  only  pursuant  to 
Section  15.105. 

No  person  may  serve  more  than  one  six-year 
term  as  a  member  of  the  Commission,  provid- 
ed that  persons  appointed  to  fill  a  vacancy  for 
an  unexpired  term  with  less  than  three  years 
remaining  or  appointed  to  an  initial  term  of 
three  or  fewer  years  shall  be  eligible  to  be 
appointed  to  one  additional  six-year  term.  Any 
term  served  before  the  effective  date  of  this 
Section  shall  not  count  toward  a  member's  term 
limit.  Any  person  who  completes  a  term  as  a 
Commissioner  shall  be  eligible  for  reappoint- 
ment six  years  after  the  expiration  of  his  or  her 
term.  Notwithstanding  any  provisions  of  this 
Section  or  any  other  section  of  the  Charter  to 
the  conn-ary,  the  respective  tenns  of  office  of 
the  members  of  the  Commission  who  shall  hold 
office  on  llie  first  day  of  February,  2002,  shall 
expire  at  12  o'clock  noon  on  said  date,  and  the 
five  persons  appointed  as  members  of  the 
Commission  as  provided  in  this  Section  shall 
succeed  to  said  offices  on  said  first  day  of 
February.  2002,  at  12  o'clock  noon;  provided 
that  if  any  appointing  authority  has  not  made  a 
new  appointment  by  such  date,  the  sitting 
member  shall  continue  to  serve  until  replaced 
by  the  new  appointee. 

Duriim  his  or  her  tenure,  members  and 
cinpKi>ci-s  nl  the  lilhics  Commission  arc  sub- 
JI.-1.1  lo  ihc  lollowing  restrictions: 

(a)  RcsincliDiis  on  Holding  Office.  No 


member  or  employee  of  the  Ethics  Commission 
may  hold  any  other  City  or  Coimty  office  or  be 
an  officer  of  a  political  party. 

(b)  Restrictions  on  Employment.  No  mem- 
ber or  employee  of  the  Ethics  Commission  may 
be  a  registered  lobbyist  or  campaign  consultant, 
or  be  employed  by  or  receive  gifts  or  other 
compensation  fi-om  a  registered  lobbyist  or 
campaign  consultant.  No  member  of  the  Ethics 
Commission  may  hold  employment  with  the 
City  and  County  and  no  employee  of  the 
Commission  may  hold  any  other  employment 
with  the  City  and  County. 

(c)  Restrictions  on  Political  Activities.  No 
member  or  employee  of  the  Ethics  Commission 
may  participate  in  any  campaign  supporting  or 
opposing  a  candidate  for  City  elective  office,  a 
City  ballot  measure,  or  a  City  officer  running 
for  any  elective  office.  For  the  purposes  of  this 
section,  participation  in  a  campaign  includes 
but  is  not  limited  to  making  contributions  or 
soliciting  contributions  to  any  committee  with- 
in the  Ethics  Commission's  jurisdiction,  pub- 
licly endorsing  or  urging  endorsement  of  a  can- 
didate or  ballot  measure,  or  participating  in 
decisions  by  organizations  to  participate  in  a 
campaign. 

Foi'  a  period  of  oiw  yoai'  upon  completing 
his  Of  hoi'  Bciviee  with  ike  Commission,  no 
member  of  (ho  Commission  mioy:  be  a  lobbyist 
or  ■campaign  consultant,  be  cmployvd  by,  or 
rceciw  any  gifts  Of  othcf  eompcnsation  fi<om  a 
lobbyist  of  campaign  consultant,  or  a  person 
who  employs  someone  Kqiiircd  to  regisicf  as 'a 
lobbyist  or  campaign  eonsuliani.  For  purpos 
es  of  this  section,  the  terms  lobbyist  and  cam 
paigH  consultant  mean  pcfsons  required  lo  wg 
isler  under  ihe  City's  lobbyist  or  campaign  con 
sultant  ordinances. 

The  Commission  may  subpoena  wimesses, 
compel  their  attendance  and  testimony,  admin- 
ister oaths  and  affirmations,  take  evidence  and 
require  by  subpoena  the  production  of  any 
books,  papers,  records  or  other  items  material 
to  the  performance  of  the  Commission's  duties 
or  exercise  of  its  powers. 

SEC.  15.103.  CONFLICT  OF  INTEREST. 

All  officers  and  cmpiowcs  of  the  City  and 
Comity  shall  be  subjcti  'lo  all  state  laws  and 
Cil}'  oivlinanccs  proscribing  eonflicts  of  interest 
and  incompatible  aetiyiiics.  as  wll  as  the  pro 
visions  of  See/ion  CS.  105.  :inv  violation  of  such 
lUw  shall  be  offi^'ial  iniseonjuct  and  shall  be  a 
basis  for  discipiine  a/id  er  fcmoval.  in  addition 
to  any  other  pcnaliies  prei'crib.^d  by  law. 

Public  office  /.v  o  public  trust  and  all  officers 
and  employees  of  the  Cir\'  and  County  shall 
exercise  their  public  duties  in  a  manner  consis- 
tent with  this  trust.  The  C/fr  may  adopt  conflict 
of  interest  and  governmental  ethics  laws  to 
implement  this  provision  and  lo  prescribe 
penalties  in  addition  to  duicipline  and  removal 
authorized  in  this  Charter  All  officers  and 
employees  of  the  City  and  Counts'  shall  be  sub- 
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ject  to  such  con  flict  o  f  Merest  and  governmen- 
tal ethics  laws  and  the  penalties  prescribed  by 
such  laws. 

SEC'  ISJOi.  PENALTY  FOR  OFFICIAL 
MISCONDUCT. 

liify  person  found  guilty -0/ official  miamii 
duct  shall  foifoii  hi3  01'  her  office,  and  almll  bo 
forcvci'  after  disbamd  and.  disqualified  'from 
being  clcelcd,  ■appointed  or  employed  in  the 
son'iee  of  the  City  and  County. 

SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

fa  )  ELECTIVE  AND  CERTAIN  APPOINTED 
OFFICERS.  Any  elective  officer,  and  any  mem- 
ber of  the  Airport  Commission,  Asian  Art 
Commission,  Civil  Service  Commission, 
Commission  on  the  Status  of  Women,  Golden  Gate 
Concourse  Authority  Board  of  Directors.  Health 
Commission,  Human  Services  Commission, 
Juvenile  Probation  Commission,  Municipal 
Transportation  Ageno'  Board  of  Directors.  Port 
Commission.  Public  Utilities  Commission, 
Recreation  and  Park  Commission,  Fine  Arts 
Museums  Board  of  Trustees,  Taxi  Commission. 
War  Memorial  and  Performing  Art  Center  Board  of 
Tmstees,  Board  of  Education  or  Community 
College  Board  is  subject  to  suspension  and 
removal  for  official  misconduct  as  provided  in 
this  section.  Such  officer  may  be  suspended  by  the 
Mayor  and  removed  by  the  Board ofSupcivisora 
for :  official  misconduct,  and  the  Mayor  shall 
appoint  a  qualified  person  to  discharge  the  duties 
of  the  office  during  tlie  period  of  suspension. 
UponQn  such  suspension,  the  Mayor  shall  imme- 
diately notify  the  Ethics  Commission  and  Board 
of  Supervisors  thereof  in  writing  and  the  cause 
thereof,  and  shall  present  written  charges  against 
such  suspended  officer  to  the  Ethics  Commission 
and  Board  of  Supervisors  at  or  prior  to  their  next 
regular  meetings  following  such  suspension,  and 
shall  immediately  flimish  a  copy  of  tlie  same  to 
such  officer,  who  shall  have  the  right  to  appear 
with  counsel  before  the  Ethics  Commission  in  his 
or  her  defense.  Hearing  by  t  The  Etliics 
Commission  shall  hold  a  hearing  be  held  not  less 
tlian  five  days  after  the  filing  of  written  charges. 
After  the  hearing,  the  Ethics  Commission  shall 
transmit  the  full  record  of  the  hearing  to  the  Board 
of  Supervisors  with  a  recommendation  as  to 
whether  the  charges  should  be  sustained.  If,  after 
reviewing  tlie  complete  record,-  the  charges  are 
sustained  by  not  less  than  a  three-fourths  vote  of 
ail  members  of  the  Board  of  Supendsors,  the  sus- 
pended officer  shall  be  removed  fi-om  office;  if 
not  so  sustained,  or  if  not  acted  on  by  the  Board 
of  Supeivisors  witliin  30  days  after  the  receipt  of 
the  record  fi-om  the  Ethics  Commission,  tlie  sus- 
pended officer  shall  thereby  be  reinstated. 

fb)  BUILDING  INSPECTION  COMMIS- 
SION. PLANNING  COMMISSION.  BOARD 
OF  APPEALS  ELECTIONS  COMMISSION. 
ETHICS  COMMISSION.  AND  ENTERTAIN- 
MENT COMMISSION.  Members  of  the 
Building  Inspection  Commission,  the  Planning 
Commission,  tmd  the  Board  of  Appeals,  the 
Elections  Commission,  the  Ethics  Commission. 


and  the  Entertainment  Commission  who  were 
appointed  by  the  Mayor  may  be  suspended  and 
removed  pursuant  to  the  provisions  of  subsec- 
tion (a)  of  this  section  set  forth  above  except 
that  the  Mayor  mayinitiate  removal  only  of  the 
Mayor's  appointees  and  the  appointing  author- 
ity shall  act  in  place  of  the  Mayor  for  all  other 
appointees.  Members  of  the  Commission 
appointed  by  the  Pmaidcnt  -  of  the  Board  'Of 
Supervisors' may  be 'Suspended  and  removed 
pumuant  to  the  same  pmcedurcs,  except  that 
the  Pivsideht  of  the  Board  shall  act 'in  place  of 
the  Mayor.  Members  .  of  the  Elections 
Commission  and  Ethics  Commission  may  be 
suspended  and  rcmo'vcd  pursuant  to  the  pmvi 
sions -set forth  abow,  except  that  the  appointing 
authority  shall  act  in  place-of  the  Mayoi'. 

fc)  REMOVAL  FOR  CONVICTION  OF  A 
FELONY  CRIME  INVOLVING  MORAL 
TURPITUDE. 

(I)  Officers  Enumerated  in  Subsections  (a) 
and  fb). 

(A)  The  Ma\''or  An  appointing  authorit}>  must 
immediately  remove  from  office  any  elective 
official  enumerated  in  subsections  fa)  or  fb) 
upon: 

(1)  a  court's  fmal  conviction  of  that  official 
convicted  of  a  felony  crime  involving  moral 
turpitude.'  and 

fii)  a  determination  ma'de^By  the  Ethics  Com- 
mission, after  a  hearing"  that  the  crime  for 
which  the  official  - was  convicted  warrants 
removal. 

(B)  For  the  purposes  of  this  subsection,  the 
Ma}>or  shall  act  as  the  appointing  authority  for 
any  elective  official,  and  failuiv  of  the  'Mayor 
so  to  act  shall  constitute  official  misconduct  -on 
his  or  her  part.  Any  appointcc  of  the  Mayor  or 
the  Board  of  Supcmsora  guilty  of  official  mis 
conduct  or  convicted'  of  'a  crime  involving 
moral  turpitude  'must  be  nemoved  by  the  Mayor 
or  the  Boaid  of  Supeimsors,  aS'  the  case  may  be 
and  failure  of  the  Mayor  or  any  Supervisor  to 
take  such  action  shall  constitute  official  mis 
conduct ' on  their  part. — Any  ■member  of  the 
Elections  Commission  or  'Ethics  Commission 
guilty  of  official  misconduct  or  convicted  of  a 
crime  involving  moral  turpitude  must'  be 
removed  by  the  appointing  authority',  and  fail 
urc  of  the  appointing  authorit)<  to  act  shall  con 
stitute  official  miseoiiduet  on  his  or  her  part. 

(C)  Removal  under  this  subsection  is  not 
subject  to  the  procedures  in  subsections  (a)  and 
fb)  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees.  ■  Officers  and  em- 
ployees who  hold  their  positi&ns  at  the  pleasure 
of  their  appointing  authority  must  be  removed 
upon: 

(i)  a  final  conviction  of  a  felon}'  crime  involv- 
ing moral  turpitude:  and 

(ii)  a  determination  made  by  the  Ethics 
Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  m'qs  convicted  warrants 
removal. 

fB)  For  cause  appointees.  Officers  and 
employees  who  by  law  may  be  removed  only  for 


cause  must  be  removed  upon: 

fi)  a  final  conviction  of  a  felony  crime 
involving  moral  turpitude:  and 

(ii)  a  determination  made  bv  the  Ethics 
Commission,  after  a  hearing,  that  the  crime  for 
which  the  appointee  was  (:onvicl?d  wgrrprilS 
removal. 

(3)  Penalty  for  Failure  to  Remove.  Failure  to 
remove  an  appointee  as  required  under  this  sub- 
section shall  he  official  misconduct. 

fd)  DISQUALIFICATION. 

(lifA)  Any  person  who  has  been  removed 
from  any  federal  state,  county  or  city  office  or 
employment  upon  a  final  conviction  of  a  felony 
crime  involving  moral  turpitude  shall  be  ineli- 
gible for  election  or  appointment  to  City  office 
or  employment  for  a  period  of  ten  years  after 
removal. 

fB)  Any  person  removed  from  any  federal, 
slate,  county  or  city  office  or  employment  for 
official  misconduct  shall  be  ineligible  for  elec- 
tion or  appointment  to  City  office  or  employ- 
ment for  a  period  of  five  years  after  removal. 

(2)(A)  Any  City  department  head,  board, 
commission  or  other  appointing  authority  that 
removes  a  CiW  officer  or  employee  from  office 
or  employment  on  the  grounds  of  official  mis- 
conduct must  invoke  the  disqualification  provi- 
sion in  .subsection  fd)fl  ifB)  and  provide  notice 
of  such  disquali  fication  in  writing  to  the  Cif^ 
officer  or  employee. 

fB]  Upon  the  request  of anv  former  City  offi- 
cer or  employee,  the  Ethics  Commission  may, 
after  a  public  hearing,  overturn  the  application 
of  the  disqualification  provision  of  subsection 
fd)fl)fB)  if  fi)  the  decision  that  the  former  offi- 
cer or  employee  engaged  in  o  fficial  misconduct 
was  not  made  after  a  hearing  by  a  court  the 
Board  of  Supervisors,  the  Ethics  Commission, 
an  administrative  body,  an  administrative 
hearing  officer  or  a  labor  arbitrator:  and  ^ii)  if 
the  officer  or  employee  does  not  have  the  right 
to  appeal  his  or  her  restriction  on  holding 
future  office  or  employment  to  the  San 
Francisco  Civil  Service  Commission. 

fe)  OFFICIAL  MISCONDUCT  Official 
misconduct  means  anv  wrongfid  behavior  bv  a 
public  officer  in  relation  to  the  duties  of  his  or 
her  office,  willful  in  its  character,  including  any 
failure,  refusal  or  neglect  of  an  officer  to  per- 
form any  duty  enjoined  on  him  or  her  bv  la^v.  or 
conduct  that  falls  below  the  standard  of  decen- 
cy, good  faith  and  right  action  impliedly 
required  of  all  public  officers  and  including 
any  violation  of  a  specific  conflict  of  interest  or 
governmental  ethics  law.  When  anv  City  lav.' 
provides  that  a  violation  of  the  lav.'  constitutes 
or  is  deemed  official  misconduct,  the  conduct  is 
covered  by  this  definition' and  ma^j  subject  the 
person  to  discipline  and/or  removal  fiom  office. 
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—  '■■■'iftt^  O.'v  titiJ  CouHiv.  or  appoinled 
■  „„.  eowmijjkm  in  ihe  axeeuln'e 

SEC.  16.118.  APPENDIX  C  —  ETHICS 
PROVISIONS. 

The  following  sections  of  the  Chaner  of 
1932,  as  amended,  shall  be  included  in 
.Appendix  C  wnih  full  force  and  effect,  and  each 
shall  be  designated  with  a  prefix  "C": 

3.699-10—3.699-16  Ethics  Commission 
Procedures 

S  i  95  Con/lief  of  Infcwsi  ai^J  Otiwi' 
PwhihUed  Pmctieca 

The  provisions  of  Appendix  C  may  be 
amended  only  pursuant  to  the  provisions  of 
state  law  governing  charter  amendments. 

ARTICLE  XVn:  DEFINITIONS 

For  all  purposes  of  this  Charter,  the  follow- 
ing terms  shall  have  the  meanings  specified 
below: 

"Business  day"  shall  mean  any  day  other 
tlian  a  Saturday,  Sunday  or  holiday  on  which 
governmental  agencies  are  authorized  by  law  to 
close. 

"Cotifirm"  or  "confirmation"  shall  mean  the 
approval  by  a  majority  of  the  members  of  the 
Board  of  Supervisors. 

"Discrimination"  shall  mean  violations  of 
civil  rights  on  account  of  race,  color,  religion, 
creed,  sex,  national  origin,  ethnicity,  age,  dis- 
ability or  medical  condition,  political  affilia- 
tion, sexual  orientation,  ancestry,  mantal  or 
domestic  partners  status,  gender  identity, 
parental  status,  other  non-merit  factors,  or  any 
category  provided  for  by  ordinance. 

"Domestic  partners"  shall  mean  persons  who 
register  their  partnerships  pursuant  to  the  voter- 
approved  Domestic  Partnership  Ordinance. 

"Elector"  shall  mean  a  person  registered  to 
vote  in  the  City  and  County. 

"For  cause"  shall  mean  the  issuance  of  a 
written  public  statement  by  the  Mayor  describ- 
ing those  actions  taken  by  an  individual  as  a 


member  of  a  board  or  commission  which  are 
the  reasons  for  removal,  provided  such  reasons 
constitute  official  misconduct  in  office. 

"General  municipal  election"  shall  mean  the 
election  to  be  held  m  the  City  and  County  on 
the  Tuesday  immediately  following  the  first 
Monday  in  November  in  odd-niunbered  years. 

"Initiative"  shall  mean  (1)  a  proposal  by  the 
voters  with  respect  to  any  ordinance,  act  or 
other  measure  which  is  within  the  powers  con- 
ferred upon  the  Board  of  Super%'isors  to  enact, 
any  legislative  act  which  is  witliin  the  power 
conferred  upon  any  other  official,  board,  com- 
mission or  other  unit  of  government  to  adopt, 
or  any  declaration  of  policy;  or  (2)  any  measure 
submitted  to  the  voters  by  the  Mayor  or  by  the 
Board  of  Supervisors,  or  four  or  more  members 
of  the  Board. 

"Notice"  shall  mean  publication  in  an  offi- 
cial newspaper  (as  defined  by  ordinance),  and  a 
contemporaneous  filing  with  the  Clerk  of  the 
Board  of  Supervisors  or  other  appropriate 
office. 

■■Official  mi3co»dmf'  ahail  ■»ican  any 


lion  io  {he  Jmics  of'fm 

public 
o>'  her 

ojficei'  in  fvla 

ofr^ec.  willfal  in 

lis  chai'atHer,  inolutUng 

tiny  'Wi 

illfal  Of  COffupi 

faihuv.  ^vfiisal  01'  ncgle 

}ii  liim  c 

}  officer  10  pcf 

foi'm  aiiy  dur\<  enjoined  t 
con<duof  thai  falls  below 

w  hc^  by  Imr.  or 

ey,  good  failh  and  r, 

:,ion  impliedly 

requiivd  of  all  public  offieers. 

"One-third,"  "a  majority"  or  "two-thirds"  of 
the  Board  of  Supervisors  or  any  other  board  or 
commission  of  the  City  and  County  shall  mean 
one-tliird,  a  majority  or  two-thirds  of  all  mem- 
bers of  such  board  or  commission. 

"Published"  shall  mean  published  in  an  offi- 
cial newspaper  of  the  City  and  County. 

"Referendum"  shall  mean  the  power  of  the 
voters  to  nullify  ordinances  involving  legisla- 
tive matters  except  that  the  referendum  power 
shall  not  extend  to  any  portion  of  the  annual 
budget  or  appropriations,  annual  salary  ordi- 
nances, ordinances  authonzing  the  City 
Attorney  to  compromise  litigation,  ordinances 
levying  taxes,  ordinances  relative  to  purely 
administrative  matters,  ordinances  necessary  to 
enable  the  Mayor  to  carry  out  tlie  Mayor's 
emergency  powers,  or  ordinances  adopted  pur- 
suant to  Section  9.106  of  this  Charter. 

"Special  municipal  election"  shall  mean,  in 
addition  to  special  elections  otJierwise  required 
by  law,  die  election  called  by  (1)  the  Director  of 
Elections  with  respect  to  an  initiative,  referen- 
dum or  recall,  and  (2)  the  Board  of  Supervisors 
with  respect  to  bond  issues,  election  of  an  official 
not  required  to  be  elected  at  the  general  munici- 
pal election,  or  an  initiative  or  referendum. 

"Statewide  election"  shall  mean  an  election 
hc!J  throuf:houl  the  state. 

A'uicr"  sliall  mean  an  elector  who  is  registered 
in  accordance  with  the  provisions  of  state  law. 

SIC.  18.115.  DF.I.ETroy  OF  ORDl- 
NAm-FS  RF(H  LATL\G  CONFUCTS  OF 
LMFRFST  AND  TRANSFFR  OF  CHAR- 


TER SECT10SS  REGVLATiyC,  CON- 
FLICTS OF  INTEREST  I\TO  THE  CAM- 
PAIGNAND  GOITRNMENTAL  CONDUCT 
CODE. 

fa)  On  the  effective  date  of  this  Charter 
Amendment.  Section  1.50  of  the  Administratrve 
Code  and  Section  1.200:  Article  III.  Chapter  2 
and  Section  3.200:  Article  7/7.  Chapter  3  and 
Section  3.300:  Article  HI.  Chapter  4  and 
Sections  3.400  and  3. 405:  Article  III.  Chapter  5 
and  Sections  3.500.  3.505.  3.510.  3.515.  3.520. 
3.525.  3.530.  3.535.  3.540.  3.545:  Article  III 
Chapter  6  and  Section  3  600:  and  Article  III. 
Chapter  7  and  Sections  3.700.  3.705.  3.710. 
3.715.  3.720.  3.725.  3.730.  3.735.  and  3.740  of 
the  Campaign  and  Governmental  Conduct 
Code  shall  be  deemed  repealed,  and  the  City 
Attorney  is  authorized  and  directed  to  take 
appropriate  steps  to  remove  them  from  future 
editions  of  published  codes. 

fb)  On  the  effective  date  of  this  Charter 
Amendment.  Charter  Sections  C9.101  -  C9.127 
shall  be  deemed  enacted  into  ordinance,  and 
the  City  Attorney  is  directed  and  authorized  to 
codify  Section  C9.101  as  Administrative  Code 
Section  1.50:  Section  C9.102  as  Campaign  and 
Governmental  Conduct  Code  Section  1.200: 
Section  C9.103  as  Campaign  and 
Governmental  Conduct  Code  Section  3.1- 
102.5:  Section  C9.127  in  a  new  Chapter  3  of 
the  Campaign  and  Governmental  Conduct 
Code  titled  "Ethics  Commission"  as  Section 
3.300:  and  the  remaining  sections  in  a  new 
Chapter  2  of  the  Campaign  and  Governmental 
Conduct  Code  titled  "Conflict  of  Interest  and 
Other  Prohibited  Activities"  as  follows:  Section 
C9.104  as  Section  3.200:  Section  C9.105  as 
Section  3.202:  Section  C9.106  as  Section 
3.204:  Section  C9.107  as  Section  3.206: 
Section  C9.108  as  Section  3.208:  Section 
C9.109  as  Section  3.210:  Section  C9.110  as 
Section  3.212:  Section  C9.111  as  Section 
3.214:  Section  C9.112  as  Section  3.216: 
Section  C9.I13  as  Section  3.218:  Section 
C9.114  as  Section  3.220:  Section  09.115  as 
Section  3.222:  Section  09.116  as  Section 
3.224:  Section  09.117  as  Section  3.226: 
Section  09.118  as  Section  3.228:  Section 
09.119  as  Section  3.230:  Section  09.120  as 
Section  3.232:  Section  09.121  as  Section 
3.234:  Section  09.122  as  Section  3.236: 
Section  09.123  as  Section  3.238:  Section 
09.124  as  Section  3.240:  Section  09.125  as 
Section  3.242:  and  Section  09.126  as  Section 

These  sections  men'  be  amended  bv  the  Board 
of  Supervisors  if  (a)  the  amendment  serves  the 
purposes  of  the  Ordinance:  fb)  the  Ethics 
Commission  approves  the  proposed  amend- 
ment bv  at  least  a  four-fifrlis  vote  of  all  its  mem- 
bers: fc)  the  proposed  amendment  is  available 
for  public  review  at  least  30  davs  before  the 
amendment  is  considered  bv  the  Board  of 
Supervisors:  and  fd)  the  Board  of  Supervisors 
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approves  the  proposed  amendment  by  at  least  a 
\  two-thirds  vote  of  all  its  members. 

CS.105  CONFUCT  OF  INT1EILEST^4^ 
OTHER  PROHIBITED  PILiCTICES 

(a)  No  offiacv  o?*  employee  of  the  city  md 
eounty  shall  bceomc  dii'cctly  of  indiKatfy  inter 
esicd  in  any  eontmct,  fi'anehise,  right  privilege 

■  or  sale  or  lease  of  propcriy  a^varded,  enteivd 
into  or  authoriccd  by  him  or  her  in  his  or  her 
eapaeity  as  an  officer  or  employee,  or  by  an 

■  offieer  or  employee  under  his  or  her  supervi 
sion  and  eontjvl,  or  by  a  bowd  or  eommission 
of  whieh  he  or  she  is  a  membci',  unless  same  is 
devolvcd'upon  him  or  her  by  Imv.  lin  officer  or 

■  employee  with  such  an  interest, — howwcr 
acquired,  shall  beeomc  dbn^estcd  of  said  intemst 
witkiit  60  days  or  shall  rvsigji  said  office  or 

(b)  No  officer  or  emphycc  shall  giw  or 
j  promise  a>fy  money  or  other  valuable  thing  in 

eonsidcration  of  his  or  her  nomination,  ' 
appointment,  or  election  to  aity  eit)'  and  county 

:  office  or  employment  or  accept,  other  tha^i  Imv 
fid  political  campaign  eontjnbutions,  any  gra 

i  tuiiiy  in  money  or  other  mluablc  thing,  either 
directly  or  indimctly,  from  any  subordinate  or 
employee  or  from  any  candidate  or  applicant 

for  a  position  as  employee  or  subordinate 

■  under  him  or  her. 

(e)  No  officer  or  employee  shall  maJcc,  par 
tieipatc  in  maldng  or  in  any  way  attempt  to  use 
his  or  her  office  or  employment  to  influence  a 
governmental  decision  in  which  he  or  she 
knows  or  has  reason  to  know  he  or  she  has  a 
financial  interest,  as  defined  by  California 
Government  Cede  Section  S7103.    '  ■ 

(d)  No  officer  or  employee  of  the  city  and 
county  shall  willfully  or  knowingly  disclose  fl«>' 
prrvilogcd  information  eonccming  pmpa'ty, 
government,  or  affairs  of  the  city  ofid  county) 
unless  a.  duty  to  do  so  is  imposed  upon  said  per 
son  by  tot;  nor  shall  that  person  use  any  p7ivi 
leged  mformation  obtained  by  him  or  her  by 
virtue  of  his  or  her '  office  or  employment  to 
advance  the  financial  or  other  private  interest 
«f  himself  or  herself  or  others. 

(c)  No  person  who  has  served  as  an  officer  or 
cniphyce  of  the  city  and  county  shall  within  a 
period  of  Pivo  years  after  teiwination  of  such 
scrviec  or  employment  appear  bcfow  the  board 
or  agency  of  the  city  aiid  county  of  which  he  or 
she  ii\as  a  member  in  oi'der  to  mpmscnt  aity  pri 
'i^atc  interest,  provided,  however,  that  said  officer 
or  amployvc  may  appear  before  said  board  for 
the  pmposc  of  ^presenting  himself  or  herself 

No  officer  or  employee  of  the  city  and 
eounty  shall  receive,  directly  or  indbvctly,  airy 
compensation,  rc^vard  or  gift  fi-om  any  source 
•except  compensation  ftvm  the  City  and  County 
of  San  Fj'ancisco,  or  any  other  governmental 
cgcney  to  which  he  or  she  has  been  duly 
appointed for  any  service,  ad\'icc,  assistance  or 
other  matter  related  to  the  governmental 
pmeesscs  of  the  eity<  and  ooimty,  except  for  foes 
for  speeches  or  published  writing. 

(S)   Tlie  ethics  commission  with  mspect  to 


officers  and  employees  whose  positions  arc 
subject  to  the  cpi'il  service  provisions  of  the 
chai-ter  other  than  officers  arid  members  of  the 
fire  and  police  departments,  the  fire  commis 
sion  with  respect  to  officers  and  members  of  the 
fiw  department  and  the  police  commission  with 
respect  to  officers  and  members  of  the  police 
depai'tmcnt,  arc  each  empowered  to  prescribe 
and  enforce  such  reasonable  rules  ajfd  rcgida 
Uom  as  each  commission  deems  necessary  to 
effectuate  the  purposes  and  intent  of  this  sec 
tion.  Such  rules  and  regulations  may  provide 
for  restrictions  against  acti^'ities,  employments 
and  cntciprises  other  than  those  described  or 
mentioned  herein  when  such  rest?-ietions  are 
found  necessary  for  the  prcscn-ation  of  the 
honor  or  integrity  of  the  city  and  coiinly.  Rules 
and — regulations — previously — adopted — &r 
approved  by  the  er>'il  scr^<icc  pursuant  to  this 
sccPlon  shall  remain  in  effect  until  amended'  by 
the  ethics  eommission. 

The  er,'il  smiee  eommission  with  respect 
to  officers  and  cmplo}'ees  whose  positions  are 
subject  to  the  civil  service  provisions  of  the 
charter  other  tlmn  officers  and  members  of  the 
fim  and  police  departments,  the  fire  commis 
sion  with  respect  to  officers  and  members  of  the 
fire  department  and  the  police  eommission  with 
respect  to  officers  ajtd  members  of  the  police 
department,  ai^e  each  empowered  to  prescribe 
aiid  enforce  such  reasonable  rules  and  rcgida 
tions  as  each  commission  deems  necessary  to 
pmvidc  for  the  efficiency  of  the  city  and  county 
civil  seryiee. 

^ — An  officer  or  employee' shall  not  be 
deemed  to  be  interested  in  airy  transaction 
described  in  Subsections  (a)  or  (e)  above  if  he 
,  or  she  has  only  a  remote  i)ttcrest  in  the  trans 
action  and  if  the  fact  of  such  interest  is  dis 
closed  and  noted  in  the  official  records  of  the 
board,  commission  or  department  and  there 
after  the  board, — commission  or  department 
authorises,  approves,  or  ratifies  the  transaction 
in  good  faith  by  a  wte  of  its  membership  suffi. 
eientfor  the  purpose  without  counting  the  vote 
or  votes  of  the  officer  or  member  with  the 
remote  interest  or  by  his  or  her  intmcdiatc 
superior  unless  the  tJ-atisaction  must  be  orvard 
ed  to  the  highest  or  lo^vest  responsible  bidder 
as  the  case  may  be  on  a  pai'tieulai'  day  and  the 
vote  of  such  officer  or  member  is  ncccssaiy  to 
a  quorum  on  that  day. 

(1)  .is  used  in  this  article  "remote  interest" 

(A)  That  of  a  nomalaried  officer  of  a  non 
profit  eorpoj'ation; 

{S) — That  of  an  employee  or  agent  of  the 
party  involved  in  the  ti^ojisaction,  if  such  party 
has  10  or  more  other  employees  and  if  the  off. 
ecr  or  employee  w€L3  an  employee  or  agent  of 
said  party  for  at  least  three  yem's  prior  to  his  or 
her  initially  aeespting  his  or  her  office  or 
employment 

For  the  purposes  of  this  subsection,  time  of 
employment  with  the  party  by  the  officer  or 
employee  shall  be  counted  in  computing  the 
tk?'ec  year  period  specified  in  this  subsection 


even  though  such  partv  hae  been  eon</or>.ed  iron 

,ncft,.„  3f  busing.  3rs^^^j.li.,n     .  jiff^r,. 
fofVf,  Df  business  DrganisatiOf.  wiikm  :h.;f 
of  the  initial  taking  Bf  ^ffifL-  by  DUL-k 
Time  af-mvhymcnt  injuek  i'2tjiv  jk^!'.  h.  v-v^: 
,djnly  if  after  the  transfer  or  jhan^, 
ieation.  the  real  or  ultimate  o^^nurt'k'p  :k: 
party  is  the  sam.c  or  substantii^lly  similstr  >.f  !ks 
which  SDjjtcd  before  suck  yaK}fi:r  o-  ^kjr-^.  If 
orgat'.ijation.  For  the  viifDv^i^i      :kij_  ji.-,: 

tion,  stoeklwUers.   h^ndiv^lJ--    r  --i'-   

other  persons  holding  an  mwt',:  ..f  ;  — — 
tracting  paity  arc  regarded  jj  k^'>ini;  ckL  ""jzj 
or  ultimate  owncrshiv  "  'jf  suck  part^j: 

(C)  Tliat  of  a  oarem  in  '.he  eai-nin^s  r,f^^ 
her  minor  child  for  personal  sers'iees: 

{Dj — Tnoi  of  a  landlord  or  '.snani  of  thi 
traraacting  parry; 

(E)    Tliat  of  an  anomey  of  the  transacnni 

^^'^)  That  of  a  supplier  of  good"  or  ser^'ievs 
when  such  goods  or  services  had  been  juvvlli^ 
to  the  transacting  party  by  <h«  sffi^sr  j. 
employee  for  at  leas:  five  years  p"ior  lo^ku"  o' 
her  election  or  appomrmcnt  :e — orp.ce  o' 
employment; 

(C)  Tnat  of  an  offi.ocr,  director,  or  am.pio^'Ci 
of  a  banlc,  bojik  holding  company,  or  saving: 
and  loan  association  with  which  j  part^'  <c  -'ki 
tr-ansaction  has  the  relationship  ofbor'owcr  c 
depositor,  debtor  or  creditor 

(2)   Tl^c  provisions  of  thL^  subsection  skal. 
not  be  apolicablc  to  any  officer  or  cm.s'.ovci 
interested  in  a  transaction  ^iho  influences 
attempts   to    influence   another   cficc  c 
employee  to  enter  into  the  ti'ansaetion. 

fi)    An  offi.cer  ov  cmplovec  shall  not  b: 
deemed  to  be  intci'estcd  m  a  yancacticn  tw^ 
suant  to  Subsections  d,-  and      nboYC  if'^is 
her  iiiterest  is; 

fl)  Tic  ownership  of  less  than  tk-cc  pc 
cent  of  the  shares  of  a  corporation  for  p-nf::. 
vrovided  the  total  annual  income  :c  k:m  or  kc^ 
fiom  dividends,  including  :kc  s'ai'jc  cf  stcch 
dvt'idcnds,  from,  the  corvoration  docs  '.o: 
c^reeed  fi^^c  percent  of  kis' or  '^c-  :eCa:  annual 


C)  T^at  of  an  officer  or  cm 
reimbursed  for  kis  or  her  actual 
a:penses  incur^'cd  :n  the  perfor 

•Q]  TJtat  of  a  recipient  of . 
gcncrallv  orovidcd  b,<  the  boar 
cr  dcsartiiten:  c^wkiek  kc  or  si" 
or  cmDhvcc.  on  the  jantc  tc^-ms 


f'']  T'.'a:  of  a  :a:idl^ 


agency,  this  state  or  an  adfi 
department  or  agency  ofthi/r: 
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9  take  cithei'  qffif 


uneitT  (hi'  pm 
»  may  be  posi 


f  fuealion.  The 


'."  skaU     lag  prescribed  by  the  oniina}h 


behalf  o  f  cm  officer  of  the  City  and  County  o  f 

on  ihe  mtyaauK  of  San  Francisco,  is  hereby  prohibited  from  estab- 

Of  Mmm:Mion.  Ihhin^  any  account,  other  than  a  campaigTi 

i-  Ji^iii'it':  ciKOfftey  of  fund,  for  the  solicitation  and  expenditure  of 

'ft  F -tmt'is'i^e  Of  a>iy  funds.  Nothing  in  this  section  shall  prohibit  an 

L'.t.'i'  of  :hi;  dry  jvtd  officer f-om  .^ending  personal  funds  on  official 

j>  ji'.'W!?  ^  3UU  IK  !k£  or  related  business  activities. 

}i>mpl:a»cc  wth  the  (a]  An  account  established  bv  an  officer  or 
on  behalf  of  an  officer  of  the  City  and  County 

moH  ^.105  shall  not  of  San  Francisco  is  denned  as  any  account 

Kg  tis  £}  fopKScnia  used  to  pay  expenses  incurred  directly  in  con- 

:,  btijin.esi',  union  of  nection  with  carrying  out  the  usual  and  neces- 

}ommi3sion  Of  otkcf  sary  duties  of  holding  offce.  including  but  not 

'  tf'i'artfig'  b}'  an  of^i  limited  to.  travel  between  an  officer's  residence 

'.T}-  of  San  Ffsnoiaco  and  public  office,  meetings  with  constituents 

nbcf;ih:p  eonaists  in  which  are  not  campaign  related  meetings. 

intanvcs  of  apocific  salary  payments  to  staff  for  other  than  cam- 

sos.  unioni)  or  loaso  paign  activities,  office  promotional  materials. 

•031  and  prokibilcd  advertising,  mailings,  postage,  and  paid  radio 

f  and  tho  pcnalTiea  or  television  airtime. 


of  the  pfovi 


u  upon  i3  I 


0  shall  be  subjcL 


a  penalty^  of 


7.000.  ^ 


in  Jail  and/or  fine  of  nt 


S.105  may  bo 


employ 


of  \3}ty  party  t 


t  may  be  ayoidcd  bcoa 


teh  offioi 


^i'kioh  ho 


iff  made  in  the  official  oapacity  of 
'  employee,  or  by  a  board  or  body 
-  she  is  a  member. 


of  qualified  vohng  memhcn 


C9.101.  OFFICERS  OF  THE  CITY  AND 
COUNTY. 

The  offcers  of  the  City  and  County  shall  be 
the  officers  elected  bv  vote  of  the  people,  mem- 
bers o  f  the  Board  of  Education,  members  of 
boards  and  commissions  appointed  bv  the 
Mayor  and  the  Board  o  f  Supervisors,  members 
of  the  Building  Inspection  Commission,  mem- 
bers of  the  Ethics  Commission,  members  of  the 
Elections  Commission,  members  of  the 
Retirement  Board,  members  of  the  Health 
Service  Board,  members  of  the  Sunshine 
Ordinance  Task  Force,  members  o  f  the  Youth 
Commission,  members  of  the  Small  Business 
Commission. '  members  of  the  Board  of  Law 
Library  Trustees,  the  Superintendent  of 
Schools,  the  executive  appointed  as  the  chief 
executive  officer  under  each  board  or  commis- 
sion, the  Controller,  the  City  Administrator  the 
head  of  each  department  under  the  Mayor  and 
such  other  officers  as  may  hereafter  be  provid- 
ed bv  law  or  so  designated  bv  ordinance. 

€9.1  OZ  PROHTBTnON  ON  MTJLTIPLE 
CAMPAIQN  ACCOUNTS. 

An  qfficer  of  the  City  and  County  of  San 
Francisco,  or  any  person  or  committee  on 


ft)  Any  and  all  monies  or  services  accepted 
other  body  or  received  by  an  officer  or  an  behalf  of  an  offi- 
cer except  monies  or  services  accepted  or 
received  from  or  as  a  result  of  the  officer's  per- 
sonal or  business  activities,  unrelated  to  his  or 
her  office,  shall  be  deposited,  credited  or  oth- 
er-wise reported  to  a  campaign  fund  established 
by  the  officer  and  shall  be  sub  ject  to  the  provi- 
sions contained  in  Section  1.114  of  the 
Campaign  and  Governmental  Conduct  Code. 

(c)  This  Section  shall  nbt  be  applied  retroac- 
tivelv.  Funds  held  in  officeholder  accounts,  or 
accounts  on  behalf  of  any  officer,  existing  on 
November  2.  1993.  may  be  expended  on  official 
or  business  related  activities  notwithstanding 
this  Section.  No  further  deposits,  transfer, 
credits  or  other  additions  to  the  balance  of  the 
account  shall  be  made.  Upon  depletion  of  all 
available  funds  in  the  officer's  account,  the 
account  shall  be  closed. 

C9.I03.  FAILURE  TO  FILE 

(a)  Subject  to  the  removal  and  Civil  Service 
provisions  of  the  Charter  as  well  as  any  appli- 
cable Civil  Service  Rules,  any  officer 


employee  of  the  Citv  and  Coi. 


of  Sar 


Francisco  who  fails  to  file  any  statement 
required  bv  .sections  3.1-101  and  3.1-102  of  the 
Campaign  and  Governmental  Conduct  Code 
within  30  davs  after  receiving  notice  from  the 
Ethics  Commission  o  f  a  failure  to  file  may  be 
subject  to  disciplinary  action  b}'  his  or  her 
appointing  authority,  including  removal  from 
office  or  termination  of  employment. 

fb)  The  Ethics  Commission  may  issue  a  let- 
ter to  an  appointing  authority'  recommending 
removal  o  f  any  City  officer  or  termination  of 
any  Cit\'  employee  who  has  failed  to  file  a  state- 
ment required  b\'  sections  3. 1-101  and  3.1-102 
of  the  Campaign  and  Governmental  Conduct 
Code  if  the  City  officer  or  employee  has  not 
filed  the  required  statement  within  30  davs  o  f 
receiving  notice  from  the  Ethics  Commission  of 
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his  or  her  failiire  to  Hie. 

(c)  Every  appointing  authority  whose 
appointees  file  statements  required  by  sections 
3.1-101  and  3.1-102  of  the  Campaign  and 
Governmental  Conduct  Code  with  the  Ethics 
Commission  shall  provide  written  notice  to  the 
Ethics  Commission  of  the  name  of  arrv 
appointee  who  has  assumed  or  left  office  or 
employment.  Such  notice  shall  be  provided 
within  15  days  of  the  City  oWicer  or  employee 
assuming  or  leaving  office  or  employment. 
Failure  to  provide  such  notice  may  constitute 
official  misconduct. 

C9J04.  FINDTNGS  AND  PURPOSE 

fa)  The  people  of  the  Cih>  and  County  of  San 
Francisco  declare  that  public  office  is  a  public 
tr-ust  and  all  officers  and  employees  of  the  City 
and  County  shall  exercise  their  public  duties  in 
a  manner  consistent  with  this  trust.  To  assure 
that  the  governmental  processes  of  the  City  and 
County  promote  fairness  and  equity  for  all  res- 
idents and  to  maintain  public  trust  in  govern- 
mental institutions,  the  people  of  the  City  and 
County  declare  that  they  have  a  compelling 
interest  in  creating  laws  regulating  conflicts  of 
interest  and  outside  activities  of  City  officers 
and  employees. 

fb)  The  proper  operation  of  the  government 
of  the  City  and  Cotmtv  of  San  Francisco 
requires  that  public  offcers  and  emplovees  be 
independent,  impartial,  and  responsible  to  the 
people  and  that  public  offce  and  employment 
not  be  used  for  personal  gain.  The  public  inter- 
est, therefore,  requires  that  officers  and 
employees  of  the  City  and  County  be  prohibit- 
ed from  malcing.  participating  in  making  or 
otherwise  seeking  to  influence  governmental 
decisions  in  which  they  have  a  financial  inter- 
est or  accepting  gifts  and  other  things  o  f  value 
from  regulated  sources. 

fc)  In  order  to  maintain  the  public 's  confi- 
dence in  the  integrity  of  governmental  deci- 
sions related  to  the  appointment  and  discipline 
of  public  officers  and  employees,  public  offi- 
cers and  employees  must  not  give  or  receive 
anything  of  value  in  consideration  of  their 
appointment  or  accept  anything  of  value  from 
their  subordinates,  and  must  not  participate  in 
decisions  related  to  their  own  character  or  con- 
duct or  that  of  their  family  members. 

(d)  City  and  County  contracts  should  be.  and 
should  cqjpear  to  be.  awarded  on  a  fair  and  impar- 
tial basis.  The  practice  of  members  of  Boards  and 
Commissions  of  the  City  and  County  contracting 
with  the  City  and  County  creates  the  potential  for, 
and  the  appearance  of.  favoritism  or  preferential 
treatment  by  the  City  and  County.  Prohibiting 
members  of  Boards  and  Commissions  of  the  City 
and  County  from  contracting  wtih  the  City  and 
County  win  eliminate  both  actual  and  perceived 
favoritism  or  preferential  treatment  without  creat- 
ing unnecessary  barriers  to  public  service. 

fe)  Government  decisions  of  offcers  and 
employees  of  the  City  and  Coimty  should  be. 
and  should  appear  to  be.  made  on  a  fair  and 
impartial  basis.  The  practice  of  former  offcers 


and  employees  communicating  with  their  for- 
mer colleagues  on  behalf  of  private  interests 
and  the  practice  of  current  offcers  of  the  Citv 
and  County  communicating  with  other  officers 
and  employees  on  behalf  of  any  other  person 
for  compensation  creates  the  potential  for,  and 
the  appearance  of  undue  influence,  favoritism 
or  preferential  treatment.  Prohibiting  former 
offcers  and  emplovees  from  communicating 
orallv.  in  writing,  or  in  anv  other  manner  with 
their  former  colleagues  for  specif  ed periods  of 
time  and  prohibiting  current  offcers  from  com- 
municating orallv.  in  writing,  or  in  arry  other 
manner  with  other  offcers  and  employees  of 
the  City  and  Coimty  on  behalf  of  any  other  per- 
son for  compensation  will  eliminate  both  actu- 
al and  perceived  undue  influence,  favoritism  or 
preferential  treatment  without  creating  unnec- 
essary barriers  to  public  service. 

C9.105.  CONSTRUCTION 

This  Chapter  shall  be  liberally  construed  in 
order  to  effectuate  its  purposes,  provided  that 
nothing  in  this  Chapter  shall  be  interpreted  or 
applied  to  prohibit  offcers.  members  and  rep- 
resentatives of  employee  organizations  from 
engaging  in  organizational  activities  that  are 
protected  by  the  California  Meyers-Milias- 
Br own  Act,  the  First  Amendment  to  the  United 
States  Constitution  or  any  other  federal,  state 
or  local  law.  No  error,  irregularity,  informali- 
ty, neglect  or  omission  of  any  offcer  in  anv  pro- 
cedure taken  under  this  Chapter  which  does  not 
directly  affect  the  iurisdction  of  the  Board  of 
STipervisors  or  the  City  and  County  to  control 
the  ethical  conduct  of  its  officers  and  employ- 
ees shall  avoid  the  effect  of  this  Chapter 

C9.106.  AMENDMENT  OR  REPEAL  OF 
THIS  CHAPTER 

The  voters  may  amend  or  repeal  this 
Chapter.  The  Board  of  Supervisors  mav  amend 
this  Chapter  if  all  of  the  following  conditions 
are  met: 

fa)  The  amendment  furthers  the  purposes  of 
this  Chapter: 

■fb)  The  Ethics  Commission  approves  the 
proposed  amendment  by  at  least  a  four-  fifths 
vote  of  all  its  members: 

fc)  The  proposed  amendment  is  available 
for  public  review  at  least  30  davs  before  the 
amendment  is  considered  bv  the  Board  of 
Supervisors  or  any  committee  of  the  Board  of 
Supervisors:  and 

fd)  The  Board  o  f  Supervisors  approves  the 
proposed  amendment  by  at  least  a  two-thirds 
vote  of  all  its  members. 

C9J07.  FINANCIAL  CONFLICTS  OF 
INTEREST 

fa)  Incorporation  of  the  California  Politi- 
cal Reform  Act  No  offcer  or  employee  of  the 
City  and  County  shall  make,  participate  in 
making,  or  seek  to  influence  a  decision  of  the 
City  and  County  in  which  the  offcer  or  employ- 
ee has  a  financial  interest  within  the  meaning 
of  California  Government  Code  section  87100 


et  seq.  and  anv  svbseauertt  amendments  to 

these  sections. 

fh)  Incorporation  of  California  Government 
Code  1090,  et  seq.  No  officer  or  employee  of 
the  City  and  County  shall  make  a  contract  in 
which  he  or  she  has  a  fmanciai  mteresi  withtn 
the  meaning  of  Califnmia  Government  Code 
section  1090  et  seq  and  an-)  subsequent 
amendments  to  these  sections 

fc)  Future  Employment  No  officer  or 
employee  of  the  CitJ  shall  make,  participate  tn 
making,  or  otherwise  seek  to  influence  a  gov- 
ernmental decision,  affecting  a  person  or  enti- 
ty with  whom  the  offcer  or  employee  is  di:- 
cussing  or  negotiating  an  agreement  concerv- 
ing  future  employment. 

SEC.  C9.108.  APPOINTyfENTS  AND  NOM- 
IN.4TIONS 

No  person  shall  give  or  promise,  and  no  offi- 
cer or  employee  of  the  Citv  and  CountJ  mcrj 
solicit  or  accept,  any  monej  or  other  vaiuapie 
thing  in  consideration  for  I'D  '.he  person 's  nom- 
ination or  appointment  to  arrv  Citv  and  CounVJ 
offce  or  employment,  or  promotion  or  othe" 
favorable  Citv  and  County  employment  acnor.. 
or  fii)  any  other  person 's  nomination  or 
appointment  to  anv  Citv  and  Coimty  offce  or 
employment  or  promotion  or  other  favorahie 
City  and  County  employment  icrion. 

C9.109.  VOTING  ON  OtKV'  CK4ILACTER 
OR  CONDUCT 

fa)  Prohibition.  No  offcer  or  empipves  q'" 
the  Citv  and  County  shaP.  kncwmglv  vote  or  or 
attempt  to  influence  a  governmental  decision 
iTTvolyjng  his  or  her  awn  character  or  conduct, 
or  his  or  her  appointment  to  anv  office,  posi- 
tion, or  employment. 

fb)  Exceptions.  Nothing  in  this  section 
shall  prohibit  an  officsr  or  empiovee  from 
fi)  responding  to  allegations.  app'rAng  rpr  an 
office,  position,  or  empiovment.  or  responding 
to  inquiries:  or  fii)  participating  in  the  decision 
of  his  or  her  board,  commission,  or  committee 
to  choose  him  or  her  as  chair,  -/ice  chair,  or 
other  offcer  of  the  board,  commission,  or  com- 
mittee. 

C9. 11 0.  DECISIONS  INVQL  J^ING  F.AMTL  Y 
MEMBERS 

fa)  Prohibition.  No  offcer  or  employee 
the  Citv  and  County  mav  make,  participate  :r 
making,  or  other^nse  seek  to  imluence  a  dec:- 
sion  of  the  Citv  and  County  regarding  an 
employment  action  invoiving  a  relative. 
Nothing  in  this  section  shall  prohibit  an  offce' 
or  employee  from  acting  as  a  personal  refer- 
ence or  providing  a  letter  of  reference  ''or  a  rel- 
ative who  is  seeking  appointment  to  a  position 
in  any  City  department,  board,  commission  or 
agency  other  than  the  officer  pr  emplcrjee's 
department,  board,  commission  or  agengj  or 
imder  the  control  of  arry  such  department. 
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!)r-!r^:inon  .  ;  -■"■.■■nt  Head  who  is 
:  '  :  -l^k';  -"  "  -■  •^  ■■  ^'  from  partici- 
;  j.-.r:^-  ;r  gr.  rmpirvmr-'^r  jrnnn  involvwg  a  rg/- 
grrvg  shall  delegate  m  wnting  to  an  employee 
within  the  deparment  am'  decisions  regarding 
svch  emplovmen:  acnon. 

I'c)  Defmhians  Far  purposes  of  this  sec- 
rion  the  term  'employment  action"  shall  be 
limited  to  hiring  promotion,  or  discipline,  and 
the  term  'relative'  shall  mean  a  spouse,  domes- 
nc  partner  parent,  grandparent,  child,  sibling, 
parent-in-law  aunt  uncle,  niece,  nephew,  first 
criusin.  and  inchtdes  any  similar  step  relation- 
ship or  relationship  created  bv  adoption. 
C9.111.  DTSCLOSTltE  OF  PERSONAL. 
PROFESSIONAL  A\D  BCSFSTSS  RELA- 

'no\smps 

ic  Disclosure  .A  City  o  fficer  or  employee 
shall  disclose  or  the  public  record  any  person- 
al, professional  or  business  relationship  with 
OTTv  individual  who  is  the  subject  o  f  or  has  an 
ownership  or  financial  interest  in  the  subject  of 
g  governmental  decision  being  made  bv  the  offi- 
cer or  employee  where  as  a  result  o  f  the  rela- 
tionship, the  ability  o  f  the  o  fficer  or  employee  to 
act  for  the  benefit  o  f  the  public  could  reason- 
ably be  questioned.  For  the  purposes  of  this 
S?ai<?r.  (h^  minute^s  of  a  pupHc  meeting  at 
which  the  govemmentai  decision  is  being  made, 
or  if  the  governmental  decision  Lk  not  being 
made  in  a  public  meeting,  a  memnrandum  kept 
on  file  at  the  offices  of  the  City  officer  or 
employee's  depanment  board,  commission  or 
agency  shall  constitute  the  public  record. 

fbi  Penalties  A  courr  may  void  any  gov- 
ernmental decision  made  bv  a  Citv  officer  or 
frry/pveg  whp fails  tip  di^clp?e  a  relationship  a? 
required  bv  subsection  (ai  if  the  court  deter- 
mines that:  fTi  the  failure  to  disclose  was  will- 
ful: and  Q)  the  Citv  o  fficer  or  employee  failed 
to  render  his  or  her  decision  with  disinterested 
skin  zeal,  and  diligence  and  primarily  for  the 
benefit  of  the  City.  No  other  penalties  shall 
tjpply  to  a  violation  of  this  section,  provided 
that  nothing  in  this  section  shall  prohibit  an 
appointing  authority  from  imposing  discipline 
for  a  vg/ffripw  r?f  this  section. 

fci  Regulations  The  Ethics  Commission 
may  adopt  regulations  setting  forth  the  types  of 

personal,  professional  and  business  r^htiQn- 
ships  (hat  must  frg  disclosed  pvrsvent  to  fhis 

section. 

C9,JI2,  GIFTS 

(ai  Prohibition  on  bribery.  No  person  shall 
offer  or  make,  and  no  officer  or  employee  shall 
accept,  any  gjft  with  the  intent  that  the  Citv  offi- 
cer or  employee  mil  be  influenced  thereby  in 
the  performance  of  any  official  act. 

fbt  General  gift  restrictions.  In  addition  to 

the  sift  limiis.  imposed  by  California 

Govenvnai!  Code  section  S9S02.  section  3J- 
10]  of  the  Campaigji  and  Governmental  Conduct 
Code  and  any  subsequent  amendments  to  those 
sections,  no  officer  or  employee  of  the  City  and 

County  shall  solicit  or  accent  anv  trift  in  excess 


of  SI  00  in  a  caiendar  year  from  a  person  who 
the  officer  or  employee  kyiows  or  has  reason  to 
know  is  a  restricted  source.  For  purposes  of 
this  subsection,  the  term  gift  has  the  same 
meaning  as  under  California  Government 
Code  section  89503  and  any  subsequent 
gmendments  to  that  SKtipn. 

("!  1  Restricted  Source.  For  purposes  of  this 
section,  a  restricted  source  means:  (A )  a  person 
doing  business  with  or  seeking  to  do  business 
with  the  department  of  the  officer  or  employee: 
f"?'  any  person  who  during  the  prior  12  months 
knowingly  attempted  to  influence  the  officer  or 
employee  in  any  legislative  or  administrative 
action. 

O)  Adjustment  of  gift  limits.  The  Ethics 
Commission  is  authorized  to  adjust  annually 
the  gift  limits  imposed  bv  this  section  to  reflect 
changes  in  the  California  Consumer  Price 
Index. 

i'c)  Gifts  from  subordinates  No  officer  or 
employee  shall  solicit  or  accept  any  gratuity  in 
money  or  other  valuable  thing,  either  directly 
or  indirectly,  from  any  subordinate  or  employ- 
ee or  from  any  candidate  or  applicant  for  a 
position  as  employee  or  subordinate  under  him 
or  her  The  Ethics  Commission  shall  issue  reg- 
ulations implementing  this  section,  including 
regulations  exempting  voluntary  gifts  that  are 
given  or  received  for  special  occasions  or 
under  other  circumstances  in  which  gifts  are 
traditionally  given  or  exchanged. 

id)  Additional  Restrictions.  Nothing  in  this 
section  shall  prohibit  a  City  department. 
agency,  board  or  commission  from  imposing 
additional  gift  restrictions  on  its  officers  or 
employees. 

C9.113.  INCOMPATIBLE ACTrmTES 

(a)  Prohibition.  No  offcer  or  employee  of 
the  City  and  County  may  engage  in  any 
employment,  activity,  or  enterprise  that  the 
department,  board,  commission,  or  agency  of 
which  he  or  she  is  a  member  or  employee  has 
identified  as  incompatible  in  a  statement  of 
incompatible  activities  adopted  under  this  sec- 
tion. No  offcer  or  employee  may  be  subject  to 
discipline  or  penalties  under  this  section  unless 
he  or  she  has  been  provided  an  opportunity  to 
demonstrate  that  his  or  her  acTtvity  is  not  in 
fact  inconsistent,  incompatible  or  in  conflict 
with  the  duties  of  the  offcer  or  employee. 

(b)  Statement  Of  Incompadhle  Activities. 
Every  department,  board,  commission,  and 
agency  of  the  Citv  and  County  shall,  by  August 
1  of  the  year  after  which  this  section  becomes 
effective,  submit  to  the  Ethics  Commission  a 
statement  of  incompatible  activities.  No  state- 
ment of  incompatible  activities  shall  become 
effective  until  epprpyed  by  the  Ethics 
Commission  after  a  finding  that  the  activities 
are  incompatible  under  the  criteric  set  forth  in 
subsection  (c).  After  initiol  approygl  by  the 
Ethics  Commission,  a  department,  board,  com- 
mission or  agency  of  the  City  and  County  mav. 
subject   to    the   approval   of  the  Ethics 


ible  activities.  The  Ethics  Commission  may,  at 
any  time,  amend  the  statement  of  incompatible 
activities  of  any  department,  board,  commis- 
sion or  agency  of  the  City  cmd  County. 

(c)  Required  Language.  Each  statement  of 
incompatible  actzvaies  shall  list  those  outside 
activities  that  are  inconsL<;tent.  incompatible, 
or  in  conflict  with  the  duties  of  the  offcers  and 
employees  of  the  department,  board,  commis- 
sion, or  agency  of  the  City  and  County.  This 
list  shall  include,  but  need  not  be  limited  to. 
activities  that  involve:  H)  the  use  of  the  time, 
facilities,  equipment  and  siqjplies  o  f  the  City 
and  Counnr  or  the  badge,  uniform,  prestige,  or 
influence  of  the  City  and  County  offcer  or 
employee's  position  for  private  gain  or  advan- 
tage: (2)  the  receipt  or  acceptance  bv  an  offcer 
or  employee  of  the  City  and  County  of  any 
money  or  other  thing  of  value  from  anyone 
other  than  the  City  and  County  for  the  per- 
formance of  an  act  that  the  offcer  or  employee 
would  be  required  or  expected  to  render  in  the 
regular  course  of  his  or  her  service  or  employ- 
ment with  the  City  and  County:  (3)  the  perform- 
ance of  an  act  in  a  capacity  other  than  as  an 
offcer  or  employee  of  the  Citv  and  County  that 
may  later  be  subject  directly  or  indirectly  to  the 
control,  inspection,  review,  audit  or  enforce- 
ment of  the  Citv  and  County  offcer  or  employ- 
ee's department,  board,  commission  or  agency: 
and  (4)  time  demands  that  would  render  per- 
formance of  the  Citv  and  County  offcer  or 
employee's  duties  less  effcient.  The  Ethics 
Commission  may  permit  City  boards  and  com- 
missions to  exclude  arty  required  language  from 
their  statement  of  incompatible  activities  if  their 
members,  by  law,  must  be  appointed  in  whole  or 
in  part  to  represent  anv  profession,  trade,  busi- 
ness, union  or  association. 

(d)  Meet  and  Confer.  No  statement  of  in- 
compatible activities  or  anv  amendment  there- 
to shall  become  operative  until  the  Citv  and 
County  has  satisfied  the  meet  and  confer 
requirements  of  State  law. 

fe)  Notice.  Everv  department,  board,  com- 
mission and  agency  of  the  City  and  County 
shall  annually  provide  to  its  offcers  and 
employees  a  cop\>  of  its  statement  of  mcompat- 
ihle  activities. 

(f)  Existing  Civil  Service  Rules.  Rules  and 
Regulations  relating  to  outside  activities  previ- 
ously adopted  or  approved  fry  the  Civil  Service 
Commission  shall  remain  in  effect  until  state- 
ments of  incompatible  activities  are  adpoted pur- 
suant to  this  section. 

C9. 1 14.  PROHTBITTON  ON  DUAL  OFFICE 
PQLPING 

Any  person  holding  an  office  under  the  City 
and  County  with  an  annual  salary  in  excess  of 
$2.500.  whether  bv  election  or  bv  appointment, 
who  .shall,  during  his  or  her  term  of  office,  hold 
or  retain  any  other  office  with  such  a  salary 
under  the  government  of  the  United  States,  the 

(Continued  on  next  page) 
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State  of  California,  or  the  City  and  County  more  than  20  percent  beneficial  interest  in  the 

shall  be  deemed  to  have  thereby  vacated  the  partnership:  or 

oifice  held  by  htm  or  her  under  the  City  and  (E)  A  'general  partner  regardless  ofpercent- 

Coimty.  For  the  purposes  of  this  section,  the  a^e  of  beneficial  interest  and  who  occupies  a 

term  salary  does  not  include:  (J)  a  stipend,  per  position  of.  or  exercises  management  or  control 

diem,  or  other  payment  provided  for  atten-  of  the  business: 

dance  at  meetings:  or  (2)  health,  dental  or  (3)  A  contract  or  subcontract  with  the  City 

vision  insurance,  or  other  non-cash  benefits.  and  County  entered  into  before  a  member  of  a 
board  or  commission  commenced  his  or  her 

C9:il5.     PROBIBmNG  MEMBERS  OF  service:  or 

BOARDS  AND    COMMISSIONS  FROM  (4)  An  agreement  to  provide  property,  goods 

CONTRACTING  WTTH  THE  CITY  AND  or  services  to  the  City  and  County  at  svbstan- 

COUNTY  tiallv  below  fair  market  value. 

(a)  Definitions.   For  purposes  of  this  sec-  fd)  Limitation.   Failure  of  a  member  of  a 

tion,  the  following  definitions  shall  apply:  board  or  commission  to  comply  with  this  sec- 

fl)  Board  or  Commission.  The  term  "board  tion  shall  not  be  grounds  for  invalidating  am 

or  commission  "  means  an  appointed  board  or  contract  with  the  City  and  County, 
commission  created  bv  Charter  or  ordinance  of 

the  City  and  County,  but  does  not  include  advi-  C9.116.   PROHIBITION  ON  REPRESENT- 


^ory  boards  or  commissions. 

(2)  Business.  The  term  "business"  means 
any  corporation,  partnership,  sole  proprietor- 
ship, firm,  enterprise,  franchise,  association, 
organization,  or  other  legal  entity  or  undertak- 
ing organized  for  economic  gain. 

f3)  City  and  County.  The  term  "City  and 
County"  includes  any  commission,  board, 
department,  agency,  committee,  or  other  orga- 
nizational unit  of  the  City  and  County  of  San 
Francisco. 

(4)  Contract.  The  term  "contract"  means 
any  agreement  to  which  the  City  and  County  is 
a  party,  other  than  a  grant  funded  in  whole  or 
in  part  bv  the  City  and  County  or  an  agreement 
for  employment  with  the  City  and  County  in 
exchange  for  salary  and  benefits. 

(5)  Subcontract.  The  term  "subcontract" 
means  a  contract  to  perform  any  work  that  a  pri- 
mary contractor  has  an  agreement  with  the  City 
and  Coimtv  to  perform. 

fb)  Prohibition.  No  member  of  a  board  or 
commission  of  the  City  and  County  shall  dur- 
ing his  or  her  term  of  office,  contract  or  sub- 
contract with  the  City  and  County,  the  San 
Francisco  Redevelopment.  Agency,  the  San 
Francisco  Housing  Authority,  the  San 
Francisco  Unified  School  District  or  the  San 
Francisco  Community  College  District  where 
the  amount  of  the  contract  or  the  subcontract 
exceeds  S 10.000. 

fc)  Exceptions.  This  section  shall  not  apply 
to  the' following  contracts  or  subcontracts: 

d)  A  contract  or  svbcontract  with  a  non- 
profit organization: 

(2)  A  contract  or  subcontract  with  a  business 
with  which  a  member  of  a  board  or  commission 
is  affiliated  unless  the  member  exercises  man- 
agement and  control  over  the  business.  A 
member  exercises  management  and  control  if 
he  or  she  is: 

(A)  An  officer  or  director  of  a  corporation: 

(B)  A  majority  shareholder  of  a  closely  held 
corporation; 

(OA  shareholder  with  more  than  five  per- 
cent beneficial  interest  in  a  publicly  traded  cor- 
poration: 

CD)  A  general  partner  or  limited  partner  with 


INQ  PRIVATE  PARTIES  BEFORE  OTHER 
CITY  OFFICERS  AND  EMPLOYEES  - 
COMPENSATED  ADVOCACY. 

(a)  Prohibition.  No  officer  of  the  City  and 

■  County  shall  directly  or  indirectlv  receive  any 
form  of  compensation  to  communicate  orally, 
in  writing,  or  in  any  other  manner  on  behalf  of 
arty  other  person  with  arty  other  officer  or 
employee  of  the  City  and  County  with  the  intent 
to  influence  a  government  decision. 

fb)  Exceptions.  This  section  shall  not  apply 
to  arrv  communication  bv:  (1)  an  officer  of  the 
City  and  County  on  behalf  of  the  City  and 
Coimty:  (2)  an  ofiicer  of  the  City  and  County 
on  behalf  of  a  business,  union,  or  organization 
of  which  the  officer  is  a  member  or  full-time 
employee:  f3)  an  associate,  partner  or  employ- 
ee of  an  officer  of  the  City  and  County,  unless  it 
is  clear  from  the  totality  of  the  circumstances 
that  the  associate,  partner  or  employee  is  mere- 
ly acting  as  an  agent  of  the  City  and  County 
officer:  or  (4)  a  City  ofiicer  acting  in  his  or  her 
capacity  as  a  licensed  attorney  representing 
clients  in  communications  with  the  City 
Attorney's  Office,  outside  legal  counsel  hired 
bv  the  City,  or  representatives  of  the  City  who 
are  named  in  a  pending  litigation  matter. 

(c)  Waiver  The  Ethics  Commission  may 
waive  the  prohibitions  in  this  section  for  arrv 
member  of  a  City  board  or  commission  who,  bv 
law,  must  be  appointed  to  represent  arrv  profes- 
sion, trade,  business,  union  or  association. 

C9.117.  REFERRALS 

No  ofiicer  or  employee  of  the  City  and 
Coimty  shall:  fa)  receive  am)  money,  gift  or 
other  thing  of  economic  value  from  a  person  or 
entity  other  than  the  City  and  Coimty  for  refer- 
ring a  member  of  the  public  to  a  person  or  enti- 
ty for  any  advice,  service  or  product  related  to 
the  processes  of  the  City  and  County:  or  fb) 
condition  arrv  governmental  action  on  a  mem- 

■  ber  of  the  public  hiring,  employing,  or  con- 
tracting with  any  specific  person  or  entity.  The 
Ethics  Commission  may  waive  the  restriction  in 
subsection  fb)  if  the  Commission  determines 
that  granting  a  waiver  is  necessary  for  the 
proper  administration  of  a  governmental 


program  or  action. 

C9.1U.  DISCLOSURE  OR  USE  OF  CON- 
FID  E.^TLAL  aTY  INF0RM.4TI0N 

No  current  or  former  officer  or  empinvee  of 
the  City  and  County  shall:  I'a)  willhiiiv  or 
knowm^lv  disclose  any  confidential  or  prrvi- 
leged  informanon.  unless  authorized  or 
required  bv  law  to  do  so:  or  fTii  use  any  confi- 
dential or  privileged  information  lo  advance 
the  financial  or  other  private  interest  of  himself 
or  herself  or  others.  Contidentiai  or  pnyile^ed 
information  is  information  that  at  the  time  of 
use  or  disclosure  was  not  subject  to  disclosure 
under  the  Sunshine  Ordinance  or  California 
Public  Records  .Act. 

C9.119.  PROHTBrnO'S  ON  POLmCAL 
ACTIVITY 

fa)  Solicitanon  of  Contrihurions  Nc  CitJ 
officer  or  employee  shall  knowmglv  directh.  or 
indirecth.  solicit  political  contributions  from 
other  City  officers  or  employees  or  from  per- 
sons on  employment  lists  of  the  Citj.  Nothing 
in  this  section  shall  prohibit  a  City  officer  or 
employee  from  communicating  through  the 
mail  or  bv  other  means  regvesrs  for  poiincai 
contributions  to  a  significant  segment  of  the 
public  which  may  mclude  Cin  ofricsrs  or 
employees. 

fb)  Political  .Activities  in  Uniform.  No  dr.; 
officer  or  employee  shall  parrictpate  in  politi- 
cal activities  of  any  kind  while  in  uniform. 

fc)  Political  Activities  on  Cin  Time  or 
Premises.  No  Citv  officer  or  empigvee  mav 
engage  in  political  activitv  durzn^  working 
hours  or  on  City  premises.  For  the  purposes  n' 
this  subsection,  the  term  "Citv  premises"  shall 
not  include  Citv  owned  properrv  that  is  made 
available  to  the  public  and  can  be  used  fpr 
political  purposes. 

C9.12Q.  PROHIBITION  ON  USE  OF  PUB- 
LIC FUNDS  FOR  PRINTED  GREETING 
CARDS. 

fa)  Definitions  The  term  "greeting  card" 
means  arrv  printed  card  that  celebrates  or  rec- 
ognizes a  holiday. 

fb)  Prohibition.  No  public  finds  mav  be 
used  to  design,  produce,  create,  mail,  send,  or 
deliver  anv  printed  greeting  card.  Tie 
Controller  of  the  Citv  and  Countj  of  San 
Francisco  shall,  in  the  Controller's  sole  discre- 
tion, determine  whether  a  pcrment  is  p'-ohibit- 
ed  under  this  section. 

The  Controller's  decision  regarding 
whether  a  payment  is  prohibited  under  this  sec- 
tion is  finaL 

C9.m.  POST-EMPLOYMENT  RESTRICnONS 
fa)  AU  Officers  and  Employees. 

n)  General  Post-Emplcrjment  Restr'.cTions 
(A)  Permanent  restriction  or  reprzsentanon 
in  particular  matters.    No  former  o-mcer  or 
employee  of  the  City  and  CoTmtJ  after  the  ter- 

(Continuecf  on  next  page) 
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mnoTion  of  his  or  her  sen^ice  or  emplavment 
•wxh  the  Cin  shall,  with  the  intent  to  influence. 
act  as  agent  or  anomev.  or  otherwise  repr?- 
saa.  any  other  person  (except  the  Orv  and 
Onmrvi  b^ore  arty  court,  or  before  any  state, 
federal  or  local  agency,  or  anv  officer  or 
ejnplavee  thereof  bv  making  any  formal  or 
PVQ^li  ePfifyrgnci  Qr  }yy  mgking  gny  Qral, 
wrinen.  or  other  communicatior  in  connection 
with  a  particular  matte'- 

^)  in  which  the  City  ana'  County  is  a  party  or 
has  a  direct  and  substanriai  interest: 

/Ifi  in  which  the  former  oficsr  or  employee 
participated  personalty  and  suhstantiaHv  as  a 
Cirv  qjficer  or  employee: 

mp  which  invohed  a  specific  parrv  or  par- 
fig  gr  fhe  rmt  gf  sUQh  pamcipanQn:  and 
rry)  which  is  the  same  matter  in  which  the  offi- 
;gr  gr  piyfloy^  pgrndpoted  as  a  City  officer 
or  er^plovee. 

ilS)  Permanent  restriction  on  assisting  oth- 
ers in  particular  matters.  So  former  officer  or 
emplyyCS  Ofths  C'ty  and  Coitnty,  qft^  the  ter- 
mination of  his  or  her  service  or  employment 
with  the  Cirv.  shall  aid,  advise,  counsel,  consult 
Qr  SSSiSt  srrtQfhp-  person  (^cgjt  the  Cit}'  and 
Counrv)  in  anv  proceeding  in  which  the  officer 
or  employee  would  be  precluded  under  subsec- 
tion (A }  from  personally  appearing. 

(C)  Exception  for  :est:monv.  The  prohibi- 
tions in  subsections  A  and  B  do  not  prohibit  a 
former  officer  or  employee  of  the  City  and 
County  from  testifying  as  a  witness,  based  on 
the  former  officer  s  or  employee 's  personal 
knowledge,  provided  that  no  compensation  is 
received  other  them  the  fees  regularly  provided 
for  by  law  or  regulation  of  witnesses. 

(D  i  One  year  restriction  on  communicating 
with  former  department.  So  former  officer  or 
employee  of  the  Citv  and  County,  for  one  year 
after  ie--mination  of  his  or  her  service  or 
employment  with  the  Citv.  shall,  with  the  intent 
to  influence  a  government  decision,  communi- 
cate orally,  in  writing,  or  in  anv  other  manner 
gn  behplf  of  any  Qth^  p^^pn  f^cept  the  City 
and  County  I  with  anv  officer  or  employee  of  the 
department,  board,  commission,  office  or  other 
unit  of  government,  for  which  the  officer  or 
employee  served. 

CE)  Waiver,  fi)  At  the  request  of  a  former 
City  officer  or  employee,  the  Ethics 
Commission  may  waive  anv  of  the  restrictions 

in  subsections  (a)(l)fA/.  (alfljfB)  and 

(ainifP)  {f  the  Commission  determines  that 
granting  a  waiver  would  not  create  the  poten- 
tial for  undue  influence  or  unfair  ad'^ffnicge, 
The  Ethics  Commission  shall  adopt  reguhtiom 

tmpiementing  this  provision,  (iV  The  Ethics 

Commission  may  waive  any  of  the  restrictions 

m  subsections  (<i}(U(A).  (a)(U(B)  and 
fain )fD)  for  members  vf  Qfy  boards  and  com- 
missions who,  by  layy.  must  be  appointed  to  rep- 
resent ar^  prqfession.  frade.  business,  union  or 
association. 

Q}  future  Employment. 

(4)  Future  Employment  With  Parties  That 

Contract  With  The  City,  l^o  o.fficer  or  employ- 


ee of  the  City  shall,  for  a  period  of  one  year 
after  termination  of  Ciry  service  or  employ- 
ment, be  employed  by  or  otherwise  receive 
compensation  from  a  person  or  entity  that 
entered  into  a  contract  with  the  City  within  the 
12  months  prior  to  the  officer  or  employee 
leaving  City  service  where  the  officer  or 
employee  personally  and  substantially  partici- 
pated in  the  award  of  the  contract. 

(B)  Waiver  .At  the  request  of  a  former  City 
officer  or  employee,  the  Ethics  Commission  may 
wanie  the  prohibition  in  subsection  fa)f2){A)  if 
the  Commission  determines  that  imposing  the 
restriction  would  cause  extreme  hardship  for 
the  former  City  officer  or  employee.  The  Ethics 
Commission  shall  adopt  regulations  imple- 
menting this  provision. 

fbi  Mayor  and  Members  of  the  Board  of 
Supervisors. 

C'l  One  year  restriction  on  communicating 
with  Citv  departments.  For  purposes  of  the  one- 
year  restriction  under  subsection  fa)n)(T».  the 
"department"  tor  which  a  former  Mayor  or  mem- 
ber of  the  Board  of  Supervisors  served  shall  be 
the  Citv  and  County  and  the  prohibition  in  sub- 
section I'alfDfD)  shall  extend  to  communications 
with: 

(.A'!  a  board,  department,  commission  or 
agency  of  the  City  and  County: 

iB)  an  officer  or  employee  of  the  City  and 

I'C)  an  appointee  of  a  board,  department, 
commission,  agency,  officer  or  employee  of  the 
City  and  County:  or 

CD)  a  representative  of  the  Citv  and  County. 

f2)  City  service.  No  former  Mayor  or  mem- 
ber of  the  Board  of  Supervisors  shall  be  eligi- 
ble for  a  period  of  one  year  offer  the  last  day  of 
service  as  Mayor  or  member  o  f  the  Board  o  f 
Supervisors,  for  appointment  to  anv  full  time, 
compensated  employment  with  the  City  and 
County.  This  restriction  shall  not  apply  to  a 
former  Mayor  or  Supervisor  elected  to  an 
o  ffice  of  the  City  and  County,  appointed  to  fill 
a  vacancy  in  an  elective  o  ffice  of  the  City  and 
County,  or  appointed  to  a  board  or  commission 
in  the  executive  branch. 

C9.  J 22.  .AWING  .4ND  .ABETTING 

So  person  shall  knowingly  and  intentionally 
provide  assistance  to  or  otherwise  aid  or  abet 
any  other  person  in  violating  any  of  the  provi- 
sions of  this  Chapter. 

C9.123.  FTIING  OF  F.4LSE  CHARGES 

So  person  shall  knowingly  and  intentionally 
file  with  the  Ethics  Commission,  the  District 
Attorney  or  the  City  Atiomey  any  false  charge 
alleging  a  violation  o  f  this  Chapter 

C9.124.  PROVISION  OF  FALSE  OR  MIS- 
LEADING mFORM.iTION:  mTHHOI.D- 
H^G  OF  n^QRMATm-;  Am  DiT}'  TO 
COOPERATE  4JU>  ASSIST. 

fa)  Prohibition.  No  person  shall  knowingly 
and  intentionally  furnish  false  or  fraudulent 

evidence,  documents,  or  information  iq  the 


Ethics  Commission.  District  Attorney  or  Citv 
Atiome^j.  or  knowingly  and  intentionally  mis- 
represent any  material  fact,  or  conceal  any  evi- 
dence, documents,  or  information  relevant  to 
an  investigation  by  the  Ethics  Commission. 
District  Attorney  or  Cirv  Attorney  of  an  alleged 
violation  of  this  Chapter 

0)1  Duty  to  Cooperate  and  Assist  The 
Ethics  Commi.'ssion.  District  .ATtome^,'  or  City 
Attorney  may  request  and  shall  receive  from 
every  Citv  officer  and  employee  cooperation 
and  assistance  with  an  investigation  into  an 
alleged  violation  of  this  Chapter 

C9.125.  PENALTIES  .AND  ENFORCEMEm 
(a)  Criminal  Penalties.  .Any  person  who 
knowingly  or  willfully  violates  any  of  the  City's- 
conflict  of  interest  and  governmental  ethics 
laws  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  pimished  bv  a  fine  of 
not  more  than  $10.000  for  each  violation  or  by 
imprisonment  in  the  County  jail  for  a  period  of 
not  more  than  one  year  in  jail  or  by  both  such 
fine  and  imprisonment. 

fb)  Civil  Penalties.  Anv  person  who  inten- 
tionally or  negligently  violates  any  City  conffict 
of  interest  or  governmental  ethics  law  shall  be 
liable  in  a  civil  action  brought  by  the  Citv 
Atiomey  for  an  amount  up  to  $5.000  for  each 
violation. 

(c)  Injunctive  Relief.  The  City  Attorney  or 
arry  resident  may  bring  a  civil  action  on  behalf 
o  f  the  people  of  San  Francisco  to  enjoin  viola- 
tions of  or  compel  compliance  with  a  conflict  of 
interest  or  governmental  ethics  law.  So  resi- 
dent may  commence  a  civil  action  under  this 
section  without  first  notifying  the  Citv  Attorney 
in  writing  of  the  intent  to  file  a  civil  action 
under  this  section.  If  the  Citv  .Attorney  fails  to 
notify  the  resident  within  120  days  of  receipt  of 
the  notice  that  the  City  Attorney  has  filed  or 
will  file  a  civil  action,  the  complainant  may  file 
the  action.  So  resident  may  file  an  action 
under  this  section  if  the  City  .Attorney  responds 
within  120  days  that  the  City  .Attorney  intends 
to  file  an  action  or  has  already  filed  a  civil 
action.  So  resident  may  bring  an  action  under 
this  section  if  the  Ethics  Commission  has  issued 
a  finding  of  probable  cause  arising  out  of  the 
same  facts,  the  District  .Attorney  has  com- 
menced a  criminal  action  arising  out  of  the 
same  facts,  or  another  resident  has  filed  a  civil 
action  under  this  section  arising  out  of  the 
same  facts.  .A  court  may  av,'ard  reasonable 
attorney's  fees  and  costs  to  anv  resident  who 
obtains  injunctive  relief  under  this  section. 

id)  Administrative  Penalties.  .Anv  person 
who  violates  anv  of  the  City's  conffict  of  inter- 
est or  governmental  ethics  laws  shall  be  liable 
in  an  administrative  proceeding  before  the 
Ethics  Commission  held  pursuant  to  the 
Charter  In  addition  to  the  administrative 
penalties  set  forth  in  the  Charter  the  Ethics 
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Commission  may  issue  warning  letters  to  City 
officers  and  employees. 

fe)  Statute  O  f  Limitations.  No  person  may 
bring  a  criminal,  civil  or  administrative  action 
under  this  section  against  any  other  person 
more  than  four  years  after  the  date  of  the 
alleged  violation. 

C9J26.  SEVERABIZITY 

If  any  provision  of  this  Chapter  or  the  appli- 
cation thereof  to  any  person  or  circumstance,  is 
held  invalid,  the  validity  of  the  remainder  of  the 
Chapter  and  the  applicability  of  such  provi- 
sions to  other  persons  and  circumstances  shall 
not  be  affected  thereby. 

€9.127.  ETHICS  COMMISSION. 

The  powers  and  duties  of  the  Ethics 
Commission  are  governed  by  Charter  Sections 
15.100.  et  seq..  and  Appendix  C.  Sections 
C3.699-10—C3.699-16. 
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Hoover  v.  Morales,  164  F.3d  221  (1998) 


131  Ed.  Law  Rep.  652,  14  lER  Cases  1867 


l64F.3d22i 
United  States  Court  of  Appeals, 
Fifth  Circuit. 


Robert  HOOVER,  Doctor;  Texas  Faculty 
Association,  Plaintiffs-Appellees, 


Dan  MORALES,  individually  and  in  his 
official  capacity  as  Attorney  General  of  the 
State  of  Texas;  Barry  Thompson,  Doctor  in 

his  official  capacity  as  Chancellor  of  the 
Texas  A&M  University  System,  Defendants- 
Appellants, 

No.  97-50734.Dec.  31, 1998.  ■ 


Professors  and  faculty  association  brought  §  1983  action 
challenging  constitutionality  of  Texas  state  university 
policy  and  state  appropriations  rider  prohibiting  university 
professors  and  other  state  employees  from  acting  as 
consultants  or  expert  witnesses  on  behalf  of  parties 
opposing  state  in  litigation.  Professors  and  association 
moved  for  preliminary  injunction.  The  United  States 
District  Court  for  the  Western  District  of  Texas,  James  R. 
Nowlin,  J.,  granted  motion.  State  attorney  general  and 
university  chancellor  appealed.  The  Court  of  Appeals, 
Robert  M.  Parker,  Circuit  Judge,  held  that  (1)  Pullman 
abstention  was  inappropriate;  (2)  fact  that  one  is  paid  to 
be  an  expert  witness  does  not  make  his  testimony 
"commercial  speech";  (3)  challenged  restrictions  had 
eifect  of  curtailing  speech  on  matters  of  public  concern, 
and  state's  interest  in  preventing  state  employees  from 
speaking  in  a  manner  contrary  to  state's  interests  did  not 
outweigh  free  speech  rights  of  employees,  particularly  as 
applied  to  expert  testimony  by  faculty  members;  and  (4) 
restrictions  violated  First  Amendment  by  drawing 
distinction  between  state  employee  speakers  based  on 
content  of  employees'  relative  speech. 

AfSrmed.  ' 

DeMo^,  Circuit  Judge,  concurred  in  the  result  and  filed  a 
separate  opinion.' 

Opinion,  1.46  F.3d  304,  superseded. 
West  Headnotes  (12) 


A  preliminary  injunction  is  an  extraordinary 
equitable  remedy  that  may  be  granted  only  if  the 
plaintiff  establishes  four  elements:  (1)  a 
subst^tiar]i^Tihood~orsuccess'  on"  the"rnerits;  " 
.  (2)  a  substantial  threat  that  the  movant  will  suffer 
■  irreparable  injury  if  the  injunction  is  denied;  (3) 
that  the  threatened  injury  outweighs  any  damage 
that  the  injunction  might  cause  the  defendant; 
and  (4)  that  the  injunction  will  not  disserve  the 
public  interest. 

Cases  that  cite  this  headnote 


Federal  Courts^s^Trial  De  Novo 
Federal  Courts#=Preliminary  Injunction; 

Temporary  Restraining  Order 
Federal  Courts'^Equity  in  General  and 
Injunction 

Injunction#=Heaiing  and  Determination 

The  four  elements  required  for  grant  of 
preliminary  injunction  are  mixed  questions  of 
law  and  fact,  and  thus  Court  of  Appeals  reviews 
the  factual  findings  of  the  district  court  only  for 
clear  error,  but  reviews  its  legal  conclusions  de 
novo,  and  though  the  ultimate  decision  whether 
to  grant  or  deny  a  preliminary  injunction  is 
reviewed  only  for  abuse  of  discretion,  a  decision 
based  on  erroneous  legal  principles  is  reviewed 
de  novo. 

Cases  that  cite  this  headnote 


Federal  CourtS55=Questions  of  State  or  Foreign 
Law  Involved 

Under  ''Pullman  abstention",  federal  courts 
should  not  determine  the  federal  constitutional 
implications  of  state  law  when  that  law  has  not 
yet  been  authoritatively  construed  by  the  state 
courts,  and  the  law  could  be  given  a  construction 
by  the  state  courts  which  would  avoid  the 
constitutional  dilemma. 

Cases  that  cite  this  headnote 


I        InjnDCtion#=>Nature  and  Scope  of  Provisional 
Remedy 

Injunction#=<jrounds  and  Objections 


Federal  Courts#=Firsrt  Amendment; 
of  Religion,  Speech  and  Press 
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Pullman  abstention  was  inappropriate  in 
constitutional  challenge  to  state  appropriations 
rider  prohibiting  state  employees  from  acting  as 
consultants  or  expen  witnesses  on  behalf  of 
parties  opposing  state  in  litigation,  despite 
contention  that  there  were  open  questions  of  state 
law  as  to  whether  rider  applied  to  pro  bono 
expert  testimony  and  to  expert  testimony  against 
political  subdivisions  of  state,  as  opposed  to  state 
directly,  as  constitutional  overbreadth  problem 
posed  by  rider  could  not  be  avoided  by  any 
interpretation  which  its  language  would  bear. 
U.S.C.A.  Const. Amend.  1. 

Cases  that  cite  this  headnote 


CoDStitutional  Lawv=Efficiency  of  Public 
Services 

The  test  for  governmental  restriction  of  its 
employees'  speech,  under  Pickering,  is 
essentially  in  two  parts:  first,  district  court  must 
determine  whether  state's  action  or  policy 
restricts  speech  of  its  employees  on  matters  of 
public  concern;  if  so,  then  district  court  must 
weigh  interest  of  employee  in  freedom  of 
expression  and  his  audience's  legitimate  need  for 
access  to  the  information  against  government's 
interest,  as  employer,  in  promoting  efficiency  of 
public  services  it  performs  through  its 
employees.  U.S.C.A.  ConstAmend.  1. 

Cases  that  cite  this  headnote 


5        Constitutional  Law5=Difference  in  FYotection 
Given  to  Other  Speech 

Commercial  speech  is  generally  less  protected 
than  other  speech  under  First  Amendment. 
U.S.C.A.  Const. Amend.  1. 

Cases  thai  cite  this  headnote 


6        Constitutional  Law^VVhat  Is  "'Commercial 
Speech'' 

The  fact  that  one  is  paid  to  be  an  expert  witness 
does  not  make  his  testimony  "commercial 
speech,"  for  purposes  of  determining  extent  of 
First  Amendment  protection.  U.S.CA. 
ConstAmend.  1. 

Cases  that  cite  this  headnote 


7        Constitutional  LawS^^-What  Is  "Commercial 
Speech" 

The  defining  element  of  "commercial  speech," 
for  purposes  of  determining  extent  of  First 
Amendment  protection,  is  not  that  the  speaker  is 
paid  to  speak,  but  rather  that  the  speech  concerns 
the  economic  interests  of  the  speaker  and  his 
audience.  U.S.C.A.  Const. Amend.  I. 

Cases  that  cite  this  headnote 


9        Colleges  and  Universlties#=Staff  and  Faculty 
Constitutional  Law't=>Public  or  Private  Concern 
States5i=Evidence 

Texas  state  university  policy  and  state 
appropriations  rider  prohibiting  state  employees 
from  acting  as  consultants  or  expert  witnesses  on 
behalf  of  parties  opposing  state  in  litigation  had 
■  effect  of  curtailing  speech  on  matters  of  public 
concern,  and  state's  interest  in  preventing  state 
employees  from  speaking  in  a  manner  contrary 
to  its  interests  did  not  outweigh  free  speech 
rights  of  employees,  particularly  as  applied  to 
expert  testimony  by  faculty  members.  U.S.C.A. 
Cojist.  Amend.  1. 

Cases  that  cite  this  headnote 


10       Colleges  and  Universities'*=StafT and  Faculty 
Constitutional  Law^Employees 
States?i=^Evidence 

Texas  state  university  policy  and  state 
appropriations  rider  prohibiting  state  employees 
from  acting  as  consultants  or  expert  witnesses  on 
behalf  of  parties  opposing  state  in  litigation 
violated  First  Amendment  by  drawing  a 
distinction  be^veen  state  employee  speakers 
based  on  the  content  of  the  employees'  relative 
speech.  U.S.C.A.  Const.Amend.  1. 

Cases  that  cite  this  headnote 


8        Constitutional  Law««»Public  or  Private  Concern 
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1 1       Constitnaonal  Law^Cotitent-Based 
Regulations  or  Restricticns 

A  statute  is  presumptively  inconsistent  with  the 
First  Amendment  if  it  imposes  a  financial  burden 
on  speakers  because  of  the  content  of  their 
speech.  U.S.C.A.  CorisLAmend- 1 , 

Cases- that  cite  this  headnote 


12      Constitutional  La>v*=Content-Ba5ed 
Regulations  or  Restrictions 

Regulations  which  permit  the  government  to 
discriminate  on  the  basis  of  the  content  of  the 
message  cannot  be  tolerated  under  the  First 
Amendment.  U.S.C.A.  Const. Amend;  1, 

Cases  that  cite  this  headnote 


Attorneys  and  Law  Firms 

R.  James  George,  Jr.,  Renea"  Hicks,  Evan  Scott 
Polikov,  George,  Donaldson  &  Ford,  Austin,  TX,  for 
Plaintiffs-Appellees. 

Janies  C.  Todd,  Asst.  Atty.  Gen.,  Austin,  TX,  for 
Defendants-Appellants. 

Appeal  from  the  United  States  District  Court  for  the 
Western  District  of  Texas. 

Before  REAVLEY,  DeMOSS  and.  PARKER,  Circuit 
Judges. 

Opinion 

ROBERT  M.  PARKER,  Circuit  Judge:  ' 


legislative  and  one  administrative,  which  have  the  effect 
of  prohibiting  state  employees  from  acting  as  consultants 
or  expert  witnesses  on  behalf  of  parties  opposing  the  State 
in  litigation.  The  first  such  policy  is  Texas  A&M 
University  System  ("TAMUS")  policy  No.  31.05,  which 
prohibits  university  professors  from  taking  employment 
as  consultants  or  expert  witnesses  when  doing  so  would 
create  a  conflict  with  the  interests  of  the  State.  The  second 
policy  is  in  the  form  of  an  "expert  witness  rider"  attached 
to  the  Texas  Legislature's  1997  appropriations  bill.  The 
rider  provides: 

Because  of  an  mherent  conflict  of  interest, 
none  of  the  funds  appropriated  by  this  Act 
shall  be  expended  in  payment  of  salary, 
.  benefits,  or  expenses  of  any  state  employee 
who  is  retained  as  or  serves  as  an  expert 
witness  or  consultant  in  litigation  against 
the  state,  unless  the  state  employee _serves 
in  that  capacity  on  behalf  of  a  state 
agency  on  a  case  in  which  the  state  agency 
is  in  litigation  against  another  state  agency. 

Appropriations  Act  1997-99,  art.  DC,  §  2(5);  Tex.  Sess. 

LawServ.  at6352. 

Certain  professors,  who  have  been  retained  or  have 
volunteered  on  a  pro  bono  basis  to  testify  in  various 
litigation  against  the  State,]  and  the  Texas  Faculty 
Association  filed  suit  under  §  1983  against  the  Texas 
Attorney  General  and  the  TAMUS  Chancellor,  seeking  to 
enjoin  enforcement  of  the  "expert  wimess  rider"  and 
TAMUS  policy  No.  31.05,  on  the  grounds  that  these* 
policies  offend  the  First  Amendment  and  the  Equal 
Protection  clause  of  the  Fourteendi  Amendment.  The 
disfrict  court  granted  the  plaintiffs'  requested  preliminary 
injunction  and  the  State  appeals.  The  State  argues  that  the 
district  court  should  have  abstained  from  deciding  the 
merits  of  the  constitutional  challenge  under  the  Pullman 
doctrine.  Alternatively,  the  State  argues  that  the  district 
court  abused  its  discretion  by  granting  the  preliminary 
injunction  on  the  merits. 


We  sua  sponte  withdraw  our  prior  opinion,  Hoover  v. 
Morales,  146  F.Sd  304  (5th  Cir.1998),  and  substitute  the 
following: 


LAW  &  ANALYSIS 


FACTS  &  PROCEDURAL  HISTORY 

At  issue  in  this  case  are  two  Texas  state  policies,  one 


Standard  of  Review 


/vtestiavvNext  ©  2010  I  homson  Reuters.  Ho  cisim  to  onqina!  U.S.  Government  Works. 


Hoover  V.  Morales,  164  F.3d  221  (1998) 


131  Ed,  Law  Rep.  652.  14  lER  Cases  1867 
12  A  preliminary  injunction  is  an  extraordinary  equitable 
remedy  that  may  be  granted  only  if  the  plaintiff 
establishes  four  elements:  (1)  a  substantial  likelihood  of 
success  on  the  merits;  (2)  a  substantial  threat  that  the 
movant  will  suffer  irreparable  injur\'  if  the  injunction  is 
denied;  (3)  that  the  threatened  injury  outweighs  any 
damage  that  the  injunction  might  cause  the  defendant;  and 
(4)  that  the  injunction  will  not  disserve  the  public  interest. 
These  four  elements  are  mixed  questions  of  law  and  fact. 
Accordingly,  we  review  the  factual  findings  of  the  district 
coun  only  for  clear  error,  but  we  review  its  legal 
conclusions  de  novo.  Likewise,  although  the  ultimate 
decision  whether  to  grant  or  deny  a  preliminary  injunction 
is  reviewed  only  for  abiise  of  discretion,  a  decision  based 
on  erroneous  legal  principles  is  reviewed  de  novo. 
Sunbeam  Products.  Inc.  v.  IVest  Bend  Co.,  123  F.3d  246, 
250  (5th  Cir.I997),  citing  Bive  Bell  Bio-Medical  v.  Cm- 
Bad,  Inc..  864  F.2d  1253,  1256  (5th  Cir.i989).  All  the 
arguments  on  this  appeal  concerning  the  merits  of  the 
preliminary  injunction  focus  on  the  first  element- 
likelihood  of  success  on  the  merits  of  the  constitutional 
challenge. 


B. 


Abstention 

34  Railroad  Comm'n  of  Texas  v.  Pullman  Co..  312  U.S. 
496,  61  S.Ct.  643.  85  L.Ed.  971  (1941),  established  that 
federal  courts  should  not  determine  the  federal 
constitutional  implications  of  state  law  when  that  law  has 
not  yet  been  authoritatively  construed  by  the  state  courts, 
and  the  law  could  be  given  a  construction  by  the  state 
courts  which  would  avoid  the  constitutional  dilemma.  See 
Word  of  Faith  World  Outreach  Center  Church,  Inc.  v. 
Morales.  986  F.2d  962.  967  (5th  Cir.1993).  The  State 
argues  that  there  are  two  such  open  questions  under  the 
"expert  witness  rider"  which  zu-e  in  need  of  authoritative 
state  court  interpretation  before  a  federal  court  can 
address  its  constitutional  implications,  i.e.,  whether  the 
rider  applies  to  pro  bono  expert  testimony,  and  whether 
the  rider  applies  to  expert  testimony  against  political 
subdivisions  of  the  State,  as  opposed  to  the  State 
directly.2 

Abstention  is  inappropriate  in  this  case,  because  the 
constitutional  overbreadth  problem  posed  by  the  expert 
witness  rider  cannot  *225  be  avoided  by  any 
interpretation  which  its  language  will  bear. 


C. 


Is  Speech  Still  Free  If  You  Get  Paid  For  It? 

567  There  is  a  side-debate  in  this  case  about  whether 
testimony  by  a  state  employee  acting  as  a  paid  expert 
witness  is  "commercial  speech"  or  just  "speech".  The 
difference  is  critical,  as  commercial  speech  is  generally 
less  protected.  Central  Hudson  Gas  &  Elec.  Corp.  v. 
Public  Ser\'ice  Commission.  447  U.S.  557,  563,  100  S.Ct.- 
2343,  2350,  65  L.Ed.2d  341  (1980).  In  this  case,  we  are 
dealing  with  just  "speech".  If  all  it  takes  to  make  speech 
commercial  is  that  the  speaker  is  paid  to  say  it,  then  every 
writer  with  a  book  deal,  every  radio  D.J.,  and  every 
newspaper  and  television  reporter  is  engaged  in 
commercial  speech.  "It  is  well  settled  that  a  speaker's 
rights  are  not  lost  merely  became  compensation  is 
received;  a  speaker  is  no  less  a  speaker  because  he  or  she 
is  paid  to  speak,"  Riley  v.  National  Federation  of  the 
Blind  of  North  Carolina,  Inc.,  487  U.S.  781,  80 L  108 
S.a.  2667,  2680.  101  L.Ed.2d  669  (1988).  Likewise,  the 
fact  that  one  is  paid  to  be  an  expert  witness,  does  not 
make  his  testimony  commercial  speech.  Central  Hudson. 
447  U.S.  at  561,  100  S.Ct.  at  2349  (defining  commercial 
speech  as  "expression  related  solely  to  the  economic 
interests  of  the  speaker  and  its  audience")  (citing  cases). 
Therefore,  the  defining  element  of  commercial  speech  is 
not  that  the  speaker  is  paid  to  speak,  but  rather  that  the 
speech  concerns  the  "economic  interests  of  the  speaker 
and  its  audience."  See.  e.g.,  44  Liquormari,  Inc.  v.  Rhode 
Island  517  U.S.  484,  116  S.Ct.  1495,  134  L.Ed.2d  71  I 
(1996)(product  advertisement),  Florida  Bar  v.  Went  For 
It.  Inc.,  515  U.S.  618,  115  S.Q.  2371,  132  L.Ed.2d  541 
(1 995)(solicitation  of  legal  services). 


D. 


Pickering  &  Its  Progeny 

"The  problem  in  any  case  is  to  arrive  at  a  balance  between 
the  interests  of  the  [employee],  as  a  citizen,  in 
commenting  upon  matters  of  public  concern  and  the 
interest  of  the  State,  as  an  employer,  in  promoting  the 
efficiency  of  the  public  services  it  performs  through  its 
employees."  Pickering  v.  Board  of  Education,  391  U.S. 
563,568,  88  S.Ct.  1731,  1734-35,  20  L.Ed.2d  81 1  (1968). 

8  Thirty  years  ago  in  Pickering,  the  Supreme  Court 
distilled  a  test  for  governmental  restriction  of  its 
employees'  speech.  The  test  is  essentially  in  two  parts. 
First,  liie  district  court  must  determine  whether  the  State's 
action  or  policy  restricts  the  speech  of  its  employees  on 
matters  of  public  concern.  Pickering,  supra  at  568,  88 
S.Ct.  1731;  Connick  v.  Myers.  461  U.S.  138,  145-149. 
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103  S.Q.  1684,  1689-1691,  75  L.£d.2d  708  (1983).  If  so, 
then  the  district  court  must  weigh  the  interest  of  the 
employee  in  freedom  of  expression  and  his  audience's 
legitimate  need  for  access  to  the  information  against  the 
■government's  interest,  "as  an  employer,  in  promoting  the 
efficiency  of  the  public  ser/ices  it  performs  through  its 
employees."  Pickering,  siipra  at  568,  88  S.Q.  1731; 
Coimick,  siipra  at  142,  103  S.Ct.  1684;  Waters  v. 
Churchill,  511  U.S.  661,  668,  114  S.Ct  1878,  1884,  128 
L.Ed2d  686  (1994);  United  States  v.  National  Treasury 
Employees  Union.  513  U.S.  454,  465-466,  115  S.Ct 
1003,  1012,  130  L.Ed.2d  964  (1995);  Booj-d  of  County 
Commissioners  v.  Umhehr,  518  U.S.  668,  1 16  S.Ct  2342, 
2347-48,  1 35  L.Ed.2d  843  (1 996). 


Matters  of  Public  Concern 

9  TAMUS  policy  No.  31.05  and  the  expert  witness  rider 
both  have  tiie  effect  of  curtailing  speech  on  matters  of 
public  concern  in  this  case.  For  example,  some  of  the 
parties  in  this  case  have  been  retained  as  expert  witnesses 
in  the  State  of  Texas  suit  against  the  tobacco  companies. 
Although  the  specific  testimony  to  be  offered  by  the 
faculty-member  plaintiffs  may  be  highly  esoteric  and  of 
little  mterest  to  the  public j  that  testimony  bears  on  the 
addictive  .  nature  of  cigarettes/nicotine,  its  health 
consequences  and  resulting  public  costs,  which  are 
matters  of  public  concern.  Ultimately,  a  ban  on  testimony 
by, state  employees  in  litigation  against  the  State, 
such  as  TAMUS  Policy  No.  3 1 .05,  or  a  refusal  to  fund  the 
salary  and  benefits  of  state  employees  who  testify  in 
litigation  against  the  State,  such  as  the  expert  witness 
rider,  can  be  expected  to  curtail  speech  on  a  wide  variety 
of  matters  of  public  concern. 


The  Competing  Interests 

The  plaintiffs'  right  is  generally  identified  as  the  right  to 
speak  freely  on  matters  of  public  concern.  More 
specifically,  it  is  the  right  to  serve  as  {pro  bono  )  or  be 
retained  as  (for  hire)  an  expert  witness  or  consultant  in 
litigation  against  the  State  (expert  witness  rider)  or  when 
doing  so  would  create  a  "conflict  of  interest"  with  the 
State  (TAMUS  policy  No.  31.05).  Balanced  against  that, 


under  Pickering,  is  the  State's  interest  "as  an  employer,  in 
promoting  the  efficiency  of  the  public  services  it  performs 
through  its  employees." 

The  justification  offered  by  the  State  is  the  State's  right  to 
prevent  its  employees  from  acting  contrary  to  the  State's 
interests.  The  State  argues  that  an  inherent  conflict  of 
mterest  is  created  by  state  employees  acting  as  or  being 
retained  as  consultants  or  expert  witnesses  for  the 
opposition  in  litigation  agamst  the  State.  Since  the  State 
has  an  interest  in  preventing  such  conflicts  of  interest,  the 
expert  witness  rider  and  TAMUS  policy  No.  31.05  are 
designed  to  prevent  state  employees  from  speaking 
against  the  State  when  doing  so  would  create  a  conflict 
with  the  interests  of  the  State.  Boiled  down  to  its  core,  the 
State  is  simply  arguing  that  the  State's  interest  is  in 
preventmg  state  employees  from  speaking  in  a  manner 
contrary  to  the  State's  interests'. 

Whatever  else  we  might  say  about  that  "justification",  the 
State's  amorphous  interest  in  protecting  its  interests  is^not 
the  sort  which  may  outweigh  the  free  speech  rights  of 
state  employees  under  Pickering.  The  notion  that  the  State 
may  silence  the  testimony  of  state  employees  simply 
because  that  testimony  is  contrary  to  the  interests  of  the 
State  in  litigation  or  otherwise,  is  antithetical  to  the 
protection  extended  by  the  First  Amendment.  The  scope 
of  state  interests  which  may  outweigh  the  free  speech 
rights  of  state  employees  is  much  narrower  than  that 
Indeed,  the  only  state  interest  acknowledged  by  Pickering 
and  its  progeny,  which  may  outweigh  the  right  of  state 
employees  to  speak  on  matters  of  public  concern,  is  the 
State's  mterest,  "as  an  employer,  in  promoting  the 
efficiency  of  the  public  services  it  performs  through  its 
employees." 

In  this  case,  the  State  has  not  identified  how  the  State's 
interest  in  promoting  efficiency  of  the  public  services  it 
performs  through  its  employees  will  be  adversely  affected 
by  allowing  state  employees  to  serve  as  or  be  retained  as 
expert  witnesses  or  consultants.  We  may  safely  assume 
that  there  will  be  occasions  when  the  State's  interest  in 
efficient  delivery  of  public  services  will  be  hindered  by  a 
state  employee  acting  as  an  expert  wimess  or  consultant, 
and  therefore,  the  expert  witness  rider  or  TAMUS  policy 
No.  31.05  would  legitimately  curtail  that  employee's 
speech.  However,  the  problem  with  the  rider  and  policy 
No.  31.05  is  the  quantity  and  quality  of  speech  they  will 
curtail,  which  would  not  adversely  affect  the  interest  of 
the  State  in  efficient  delivery  of  public  services.  That  is, 
by  their  operation,  the  expert  wimess  rider  and  TAMUS 
policy  No.  31.05  would  likely  serve  to  silence  those 
whose,  speech  would  not  adversely  affect  the  efficiency  of 
the  pubhc  services  performed  by  the  State  through  its 
employees.  Specifically,  this  Court  does  not  see  how  the 
expert  testimony  of  the  faculty-member  plaintiffs  in  this 
case  win  adversely  affect  the  efficient  delivery  of 
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educational  semces  by  the  institutions  in  which  these 
faculty  members  serve.  Even  if  such  an  adverse  impact 
might  occur,  the  State  has  not  identified  it.  The  State 
bears  the  burden  of  justifying  these  restrictions,  and  when 
it  enacts  a  "wholesale  deterrent  to  a  broad  category  of 
expression  by  a  massive  number  of  potential  speakers", 
the  burden  of  justification  is  indeed  heavy.  National 
Trcasun-  Employees  Union.  513  U.S.  at  466-67,  1 15  S.Ct. 
at  1013.  In  this  case,  the  State's  burden  proved  too  heavy, 
and  having  identified  tlie  flaws  in  the  expert  witness  rider 
and  TAML'S  policy  No.  31.05,  the  district  court  properly 
enjoined  their  enforcement. 


Content-Based  Restriction 

1 0  An  additional  basis  for  enjoining  enforcement  of  the 
expert  wntness  rider  and  TAMUS  policy  No.  31.05  is  that 
they  draw  a  distinction  between  state  employee  speakers 
based  on  the  content  of  the  employees'  relative  speech. 
The  one  who  testifies  as  an  expert  witness  or  acts  as  a 
consultant  on  behalf  of  the  State  is  protected.  The  one 
who  testifies  as  an  expert  witness  or  acts  as  a  consultant 
on  behalf  of  those  who  oppose  the  state  in  litigation  is 
punished.3 

1112  "A  statute  is  presumptively  inconsistent  with  the 
First  Amendment  if  it  imposes  a  financial  burden  on 
speakers  because  of  the  content  of  their  speech."  Simon  <& 
Schuster.  Inc.  v.  Members  of  New  York  State  Crime 
Viciims  Board.  502  U.S.  105.  115,  112  S.Ct.  501,  508, 
1  16  L.Ed.2d  476  (1991),  citing  Leathers  v.  Medlock  499 
U.S.  439,  447.  1 1 1  S.Ct.  1438.  1443-44,  113  L.Ed.2d  494 

(1991)  .  See  also  R.A.  V.  v.  City  of  St.  PauL  505  U.S.  377, 
383,    112    S.Ct.    2538,    2542.    120    L.Ed.2d  305 

(1992)  (holding  that  government  restriction  of  otherwise 
unprotected  speech  ("fighting  words")  on  the  basis  of 
ideas  expressed  thereby,  is  unconstitutional  content-based 
regulation).  "Regulations  which  permit  the  Government 
to  discriminate  on  the  basis  of  the  content  of  the  message 
cannot  be  tolerated  under  the  First  Amendment."  Id, 
quoting  Regan  v.  Time.  Inc..  468  U.S.  641,  648-49,  104 
S.Ct.  3262,  3266-67,  82  L.Ed.2d  487  (1984).  Therefore, 
the  district  court's  decision  to  enjoin  enforcement  of  the 
expert  witness  rider  and  TAMUS  policy  No.  31.05  may 
be  justified  on  this  alternative  basis  as  well. 


III. 


CONCLUSION 

The  district  court  properly  refused  to  abstain  from 
addressing  the  constitutionality  of  the  expert  witness 
rider,  because  no  matter  how  it  is  construed  by  the  Texas 
courts,  the  constitutional  problem  cannot  be  avoided.  The 
district  court  properly  granted  the  preliminary  injunction 
against  enforcement  of  TAMUS  policy  No.  31.05  and  the 
expert  witness  rider,  because  they  both  will  cause  the 
censorship  of  more  speech  by  state  employees  than  may 
be  justified  in  order  to  protect  the  efficient  delivery  of 
public  services.  Furthermore,  the  expert  witness  rider  and 
TAMUS  policy  No.  31.05  are  presumptively 
impermissible  content-based  regulations  of  otherwise 
■protected  speech.  Therefore,  we  affirm  the  district  court's 
decision  to  enjoin  the  enforcement  of  these  policies. 

As  we  previously  have  stated,  there  may  be  occasions 
when  the  State's  interest  in  efficient  delivery  of  pubh'c 
services  will  be  hindered  by  a  state  employee  acting  as  an 
expert  witness  or  consultant.  Certainly  the  State's 
interests  heighten  when  the  employee  happens  to  be  a 
policy  maker.  We  can  hypothesize  examples  of  legislative " 
or  administration  rules  limiting  expert  testimony  which 
would  not  violate  the  First  Amendment,  including  rules 
regulating  outside  employment  that  do  not  turn  on  the 
content  of  any  speech  related  activity  that  may  be  part  of 
the  outside  employment.  Moreover,  the  opinion  should 
not  be  taken  to  decide  or  draw  into  question  other  kinds  of 
rules  regulating  arguably  expressive  conduct  by  public 
sector  employees.  See,  e.g.,  Wea\'er  v.  United  States 
Information  Agency.  %!  F.3d  1429  (D.C.Cir.l996); 
Vicksbivg  Firefighters  Assoc..  Local  1686  v.  City  of 
Vicksbiirg.  761  V 2d  1036,  1040  (5th  Cir.1985);  Zook  v. 
Brown,  ^65  F2d  887  (7th  Cir.1989);  Arcenemix  v.  Treen. 
671  F.2d  128  (5th  Cir.1982).  But  our  task  in  this  case 
requires  us  to  apply  a  Pickering  case-by-case  analysis, 
and  in  doing  so  we  conclude  that  the  expert  witness  rider 
and  TAMUS  policy  No.  3105  are  impermissibly 
overbroad.  Our  opinion  does  not  foreclose  consideration 
of  rules  and  regulations  aimed  at  limiting  expert 
testimony  of  faculty  members  or  other  state  employees 
which  adhere  to  our  First  Amendment  jurisprudence. 

affirmed; 

DeMOSS,  Circuit  Judge,  specially  concurring: 
I  concur  only  in  the  result. 

The  only  issue  before  this  Court  is  whether  the  district 
court  abused  its  discretion  by  granting  a  temporary 
injunction  enjoining  the  enforcement  of  Texas  A&M 
University  System  Policy  31.05  and  Regulation  31.0501 
(the  "TAMUS  Policy")  and  the  "Expert  Wimess  Rider" 
attached  to  the  Appropriations  Act  1997-99,  art.  IX.  § 
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2(5)  (the  "Rider").  The  Order  of  the  district  court  granting 
that,  injunction  does  not  address  and  does  not  constitute 
any  final  determination  concerning: 

a.  whether  the  district  court  would  apply  the  abstention 
doctrine  of  Railroad  Comm'n  of  Texas  v,  Pullman  Co.. 
312  U.S.  496,  .61  S.Ct,  643,  85  LJEd.  971  (1941)  and 
Word  of  Faith  World  Oulreach  Center  Church,  Inc.  v. 
Morales.  986  F.2d  962  (5th  Cii-.  1993); 

b.  whether  the  "speech"  in  this  case  is  "commercial 
speech";  . 

c.  whether  the  speech  in  this  case  relates  to  "matters,  of 
public  concern"; 

d.  whether  a  balancing  of  interest  between  the  rights  of 
the  employee  and  the  rights  of  the  state  as  employer  under 
Pickering  v.  Board  of  Eibicalion,  391  U.S.  563,  88  S.Ct. 
1731,  20  L.Ed.2d  811  (1968)  would  require  a  result  in 
favor  of  plaintiff/appellees; 

e.  whether  the  TAMUS  policy  or  the  Rider  constitute  an 
■"unconstitutional  content  based  restriction  on  the  free 
speech  rights  of  the  plaintiffe/appellees  under  United 
States  V.  National  Treasjiry  Employees  Union,  513  U.S. 
454,  1 15  S.Ct.  1003,  130  L.Ed.2d  964  (1995). 

Likewise,  the  district  court  did  not  file  any  findings  of 
fact  and  conclusions  of  law  on  these  issues  for  us  to 


In  my  view  this  case  raises  a  serious  and  fundamental 
issue  not  previously  decided  by.  the  United  States 
Supreme  Court  or  this  Court.  That  is,  whether  the  State  of 
Texas  or  one  of  its  state  xmiversities  can  prohibit  a  state 
employee  or  a  ftill-time  professor  at  the  university  from 
serving  as  a  compensated  expert  witness  against  the  state 


when  the  subject  matter  of  his  testimony  and  the  basis  of 
his  qualifications  as  an  expert  are  directly  connected  with, 
and  are  the  product  of,  his  employment  by  the  state.  That 
issue  was  expressly  left  undecided  by  the  Supreme  Court 
in  National  Treasury  Employees  and  needs  far  more 
factual  development  and  legal  analysis  by  the  parties  and 
the  Court  than  it  has  received  on  the  hearing  for 
preliminary  injunction. 

Our  task  on  this  appeal  is  much  narrower  than  the 
decision  penned  by  the  majority.  We  are  simply  to  decide 
whether,  based  upon  the  limited  evidence  presented  at  this 
early  stage  of  the  litigation,  we  believe  that  the  district 
court's  decision  is  so  wanting  for  support  that  it 
constitutes  an  abuse  of  discretion.  1  can  imagine  several 
reasons  why  the  district  court  might  have  found  it 
appropriate  to  grant  an  injunction.  For  example,  the  expert 
testimony  relationships  which  are  liie  subject  of  this  case 
appear  to  have  been  entered  into  prior  to  the  effective  date 
of  the  Rider;  and  raise  an  issue  concerning  whether  the 
Rider  should  be  retroactively  applied  against  the  plaintiffs 
during  the  pendency  of  this  suit.  Where  I  differ  from  the 
majority  is  that  I  would  have  neither  assumed  to  know  the 
reasoning  of  the  disfrict  court  nor  presumed  to  include 
that  reasoning  in  an  opinion  disposing  of  the  more  narrow 
preliminary  injunction  question. 

Consequently,  I  concur  with  the  majority  that  the  district 
•  court  did  not  abuse  its  discretion,  but  I  decline  to  join  in 
the  discussion  and  commentary  by  the  majority  relating  to 
matters  which,  in  my  view,  are  not  raised  by  this  appeal. 
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Footnotes 


E.g^:  Prof  Robert  Hoover,  Dr.  Finis  Welch  and  Dr.  Cecil  Reynolds  of  Texas  ArfeM  have  been  retained  as  expert  witnesses  for  the 
defense  in  the  State  of  Texas  law  suit  against  various  tobacco  companies;  Prof  Frank  Skillem  of  the  Texas  Tech  University 
School  of  Law  has  volunteered  his  services  on  a  pro  bono  basis  to  members  of  a  Lubbock,  Texas,  neighborhood  association 
opposing  state  permitting  of  a  nearby  incinerator. 

The  State  concedes  that  the  district  court  properly  reached  the  merits  of  TAMUS  policy  No.  31.05  and  of  the  "expert  witness 
rider^'  to  the  extent  that  the  rider  prohibits  state  employees  from  acting  as  paid  expert  witnesses  in  litigation  against  the  state 
directly.  Appellant's  Brief,  pp.  24-26. 


It  is  this  discriminatory  treattnent  of  state  employees  based  on  the  content  of  their  speech  which  prompted  tiie  plaintiffs'  Equal 
Protection  challenge.  Our  resolution  of  the  plaintiffs  First  Amendment  claim  makes  it  unnecessary  to  discuss  the  merits  of 
plaintifS'  Equal  Protection  challenge. 
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February  10,  2011 
Confidential 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Ste.  220 
San  Francisco,  CA  94102 


RE:    Judy  Melinek:  Denial  of  Appeal  of  Advance  Written  Determination,  San 
Mateo  Superior  Court  Case  No.  CIV  481 1542,  Wolkoff  v.  AMR/County  of 
San  Mateo,  et  al. 

Members  of  the  Ethics  Commission: 

1  am  the  attorney  representing  the  family  of  decedent  Steven  Wolkoff.  Mr.  Wolkoff 
tragically  died  on  June  21 ,  2008  after  a  motor  vehicle  accident  as  a  result  of  sequelae  of 
multiple  traumatic  injuries,  status  post  attempted  resuscitation.  On  behalf  of  his  family 
my  office  has  undertaken  representation  to  hold  accountable  those  causing  and 
contributing  to  Steven's  death  in  civil  proceedings  filed  in  San  Mateo  County  Superior 
Court. 

In  the  course  of  our  investigation  and  based  on  the  San  Mateo  Coroner's  Pathology 
Report  it  has  been  learned  that  the  attempted  emergency  resuscitation  performed  on 
Steven  Wolkoff  was  done  in  a  grossly  negligent  fashion  and  contributed  to  Steven's 
death.  Recently,  The  San  Mateo  Superior  Court  issued  an  order  finding  that  there  was 
sufficient  evidence  of  culpability  to  allow  the  case  to  proceed  to  trial. 

My  office  has  retained  Judy  Melinek,  MD  to  consult  with  and  assist  my  office  in 
understanding  the  pathologic  findings  and  conclusions  of  the  San  Mateo  Coroner  and  to 
comment  on  cause  of  death  and  the  subsequent  storage  and  release  of  Steven's 
remains.  Dr.  Melinek  is  uniquely  qualified  because  of  her  training  and  work  experience 
to  provide  expert  consultation  on  this  case.  In  our  research  we  have  not  discovered 
anyone  else  possessing  the  necessary  qualifications  willing  to  assist  us  in  this  matter. 
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It  has  been  brought  to  my  attention  that  Dr.  Melinek's  superiors  in  the  San  Francisco 
Medical  Examiner's  office,  and  the  Office  of  the  City  Administrator,  have  recently  denied 
Dr.  Melinek  the  right  to  work  as  a  contracted  consultant  to  my  office,  entirely  on  her  own 
time,  and  completely  outside  of  her  official  position  as  an  Assistant  Medical  Examiner, 
contending  that  her  service  as  an  expert  consultant  and  witness  in  the  Wolkoff  case 
may  infringe  on  "important  working  relationships"  between  the  San  Francisco  Medical 
Examiner's  Office  and  San  Mateo  County  and  AMR.  Please  understand  that  she  is  not 
being  asked  to  comment  on  the  conduct  of  the  paramedics,  only  on  how  their  attempted 
interventions  were  a  substantial  factor  in  Mr.  Wolkoff  s  death. 

In  review  of  the  San  Francisco  Department  of  Human  Resources,  Statement  of 
Incompatible  Activities,  I  note  that  the  San  Francisco  Charter  permits  any  person  to 
seek  a  written  opinion  from  the  Ethic's  Commission  with  respect  to  that  person's  duties 
under  provisions  of  the  Charter  or  any  City  ordinance  relating  to  conflicts  of  interest  and 
governmental  ethics.  Dr.  Melinek  has  informed  me  that  she  is  requesting  such  an 
opinion.  This  letter  is  in  support  of  Dr.  Melinek  to  provide  an  invaluable  public  service 
not  only  to  my  clients  but  to  all  residents  of  the  County  of  San  Mateo. 

The  denial  of  Dr.  Melinek's  participation  in  this  case  appears  to  be  directed  at,  and 
certainly  has  the  effect  of  limiting  the  victims  of  negligent  conduct  by  public  entities  and 
their  contractors  from  obtaining  the  evidence  necessary  to  sustain  their  burden  of  proof 
in  the  civil  case.  As  I  am  sure  you  understand  there  is  an  extremely  limited  pool  of 
qualified  individuals  expert  in  the  forensic  analysis  of  cause  of  death,  virtually  all  of 
whom  are  in  working  relationships  with  various  coroners'  offices.  The  pool  is  even  more 
limited  to  the  few  who  do  private  consulting. 

The  effect  of  interpreting  the  SIA  in  such  a  way  that  litigants  are  not  able  to  obtain 
necessary  and  honest  opinions  from  the  most  well  qualified  forensic  scientists  when  that 
testimony  may  lead  to  a  finding  that  a  public  entity  or  its  contractor  is  legally  responsible 
serves  only  to  perpetuate  suppression  of  the  truth  to  the  benefit  of  the  public  entity  and 
does  not  benefit  the  public  at  large  or  the  individual  litigants.  In  my  view  this  not  only 
ethically  improper,  but  runs  counter  to  the  mission  of  the  Medical  Examiner's  office. 

I  find  it  hard  to  understand  how  allowing  an  honest  appraisal  of  the  cause  of  death  and 
critique  of  the  standard  of  care  in  San  Mateo  can  impact  adversely  the  relationship 
between  the  County  of  San  Mateo/AMR  and  the  City  &  County  of  San  Francisco  unless 
the  purpose  of  limiting  the  testimony  of  Dr.  Melinek  is  to  assist  the  County  of  San 
Mateo/AMR  in  their  attempt  to  avoid  the  just  consequences  of  their  actions. 

If  it  is  the  truth  that  we  are  after,  access  to  the  truth  should  be  paramount  and  should  be 
the  highest  ethical  aspiration  of  the  San  Francisco  Medical  Examiner.  Unfortunately, 
the  actions  of  the  Chief  Medical  Examiner  and  the  Acting  City  Administrator  appear 
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solely  to  impede  the  ascertainment  of  the  truth.  The  result  intended  or  not,  protects  the 
legally  responsible  parties  by  suppressing  the  truth.  Rather  than  promoting  the  finding 
of  truth  so  that  justice  can  be  attained  for  the  Wolkoff  family  and  the  citizens  of  San 
Mateo  County  and  California,  the  decision  to  enjoin  Dr.  Melinek  from  participating  as  an 
expert  witness  on  behalf  of  the  Wolkoff  family  effectively  assures  that  justice  will  not  be 
served. 

It  appears  from  the  documentation  I  have  seen  that  nothing  more  than  a  hypothetical 
worry  that  some  vague,  undefined  adverse  impact  might  occur  between  CCSF  and  San 
Mateo  County  if  Dr.  Melinek  is  allowed  to  serve  a  role  in  discovehng  the  truth  of 
Steven's  death.  Any  such  impact,  adverse  or  otherwise,  is  merely  speculative  and 
should  never  serve  as  the  basis  for  enjoining  Dr.  Melinek's  right  to  free  speech  or  my 
clients'  right  to  contract  freely  with  a  most  qualified  expert. 

The  Ethics  Commission  must  not  allow  unfettered,  discretionary  power  in  the  hands  of 
the  Chief  Medical  Examiner  to  decide  who  gets  the  truth  and  who  doesn't.  Absent  a 
clear  and  convincing  showing  by  the  Medical  Examiner's  office  of  actual  irreparable 
harm  to  the  reputation  or  integrity  of  the  office,  or  a  clear  violation  of  an  ethical  duty  by 
Dr.  Melinek,  this  Commission  has  a  responsibility  to  allow  Dr.  Melinek  to  consult  with 
and  testify  on  behalf  of  private  citizens  outside  of  her  capacity  as  assistant  Medical 
Examiner  even  against  other  public  entities  or  its  contractors. 

Very  truly  yours. 


SJB/sb 


11 7640V.  1 


WALKER  &  LYONS,  L.L.P. 
Attorneys  At  Law 
1700  Irving  Place 
Shreveport,  LA  71101 

Henry  C.  Walker 
Laurie  W.  Lyons 


February  9,2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

To  Whom  It  may  Concern: 

I  write  on  behalf  of  Dr.  Judy  Melinek  of  your  Medical  Examiner's  Office 
in  support  of  her  appeal  from  an  adverse  ruling  regarding  her  ability  to  maintain  a 
private  practice. 

Having  been  engaged  in  a  civil  rights  practice  here  in  the  Deep  South  for 
over  forty  years,  I  am  outraged  that  anyone  would  try  to  prevent  an  expert  of  her 
quality  from  assisting  in  the  prosecution  of  social  justice  issues. 

Dr.  Melinek  was  my  expert  in  a  civil  case  where  corrections  officers 
("COs")  employed  at  a  local  parish  (county)  jail  stood  accused  of  beating  a  pre- 
trial detainee  to  death.  Her  assistance  was  simply  invaluable. 

Quite  often  in  beating  death  cases  of  this  kind,  the  autopsy  is  done  by  a 
coroner  hired  by  the  parish  (county)  operating  the  jail  facility.  Predictably,  such  an 
autopsy  report  will  be  contrived  so  as  to  clear  the  offending  COs.  In  this  very 
situation,  and  without  leaving  San  Francisco,  Dr.  Melinek  was  able  to  provide  the 
legitimate  and  accurate  information  that  blew  up  the  local  coroner's  fmdings. 
Within  a  week  of  her  telephone  deposition  by  opposing  counsel,  the  matter  was 
appropriately  resolved.  Without  her,  the  family  of  the  African- American  deceased 
would  surely  have  been  denied  the  justice  without  which  our  legal  system 
collapses. 

I  would  urge  reconsideration  of  Dr  Melinek' s  case.  She  seems  to  have  been 
historically  able  to  conduct  a  private  practice  without  restricting  her  duties  for 
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your  Cit\-.  Please  don't  let  this  fall  through  the  cracks.  We  need  her! 

Smcerely, 


Henry  C.  Walker 


DANG  and  TRACHUK 


Attorneys  At  Law 
1939  Harrison  Street 
Suite  913 
Oakland,  California  94612 


Douglas  Y.  Dang  (1942-2006) 
Thomas  J.  Trachuk 
Michael  J.  Greathouse 
Mama  A.  Mitchell 
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Via  us  Mail  and  Email 

San  Francisco  Ethics  Commission 
25  Van  Ness  Ave,  Suite  220 
San  Francisco,  CA  94102 

RE:      Judy  Melinek,  M.D. 

To  the  Members  of  the  San  Francisco  Ethics  Commission: 

I  have  been  an  attorney  for  3 1  years  specializing  in  representing  cities,  counties  and 
public  agencies  when  they  have  been  sued  for  personal  injuries,  civil  rights  violations  and 
wrongful  death.  My  clients  include  the  City  of  Alameda,  Alameda  County,  the  Cit\'  of 
Pleasanton,  Alameda  Reuse  and  Redevelopment  Agency,  San  Francisco  Redevelopment  Agency 
and  others  in  the  Bay  Area. 

In  a  number  of  cases,  including  one  very  high  profiled  wrongful  death  case  in  which  I 
was  lead  counsel  for  the  City  of  Alameda,  I  have  had  the  good  fortune  of  working  with  Dr. 
Melinek.  I  have  retained  Dr.  Melinek  as  an  expert  forensic  pathologist  to  assist  in  the  defense  of 
my  public  entity  clients.  Her  brilliance  and  dedication  in  assisting  my  clients  and  myself  in 
determining  the  manner  and  cause  of  death  have  been  invaluable  and  often  the  tipping  point  in 
deciding  whether  to  settle  or  go  to  trial. 

I  know  from  speaking  with  my  defense  bar  colleagues  that  Dr.  Melinek  has  assisted  the 
State  of  California  and  other  public  entities.  In  view  of  the  dearth  of  the  experienced  impartial 
forensic  pathologists  in  the  Bay  Area  it  would  be  a  major  loss  to  public  entit\-  defendants  if  Dr. 
Melinek  is  prohibited  from  providing  her  expert  assistance. 

I  respectfully  urge  the  Ethics  Commission  to  continue  to  permit  Dr.  Melinek  to  provide 
her  expertise  in  assisting  public  entities  and  their  counsel. 


Very  truly  yours. 


DANG  and  TRACHUK 


TJT/co 


cc: 


July  Meluiek,  MD 


PAUL  EDMOND  STEPHAN 

Attorney-At-Law 
33  New  Montgomery,  6*^  Floor 
San  Francisco,  CA  94105 
(415) 979-2011 


February  10.2011 

San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue,  Suite  220  .  ' 

San  Francisco,  CA  94102 

Re:      Judy  Melinek,  M.D. 

Dear  Commissioners: 

I  wish  to  go  on  record  supporting  the  fine  work  of  Judy  Melinek  as  a  Board  Certified  Forensic 
Pathologist  who  has  provided  first  rate  expert  analysis  to  civil  lifigation  cases  I  have  had  the 
privilege  to  work  on. 

Secondly,  I  believe  it  is  a  disservice  to  Bench,  the  Bar  and  litigants  to  restrict  access  to 
pathologists,  such  as  Dr.  Melinek,  for  martters  that  have  absolutely  no  nexus  to  her  employment 
with  the  City  of  San  Francisco. 

In  my  dealings  with  Dr.  Melinek,  she  has  constantly  complied  with  all  City  Ethics  Laws  with 
regards  to  her  consultation  for  me  in  expert  matters.  She  has  never  consulted  with  me  on  city 
time,  never  used  city  facilities  and  has  never  leveraged  her  position  in  order  to  obtain  work  as  a 
consultant  in  any  other  case  I  am  aware  of  Overall,  her  forensic  pathology  work  has  been  first 
rate  and  has  assisted  resolution  of  cases  outside  of  the  San  Francisco  Court  jurisdicfion. 

One  of  the  most  significant  uses  of  a  qualified,  Board  Certified  Forensic  Pathologist  is  to 
determine  legal  issues  arising  out  of  a  death.  The  qualified  pool  of  experts  in  this  field  is  very 
limited.  The  qualified  experts  in  this  field  also  have  to  be  routinely  engaged  in  the  "clinical 
practice"  of  forensic  pathology  in  order  to  stay  current  in  many  of  the  methods  of  forensic 
pathology.  Therefore,  typically,  the  most  qualified  pathologists  are  those  who  are  still  actively 
engaged  in  pathology  services  for  a  municipality.  To  remove  those  highly  qualified  persons 
from  the  legal  process  would  do  a  disservice  to  both  sides. 

I  am  at  a  loss  to  see  how  it  can  be  incompatible  for  Dr.  Melinek  to  consult  with  me  on  a  case 
arising  out  of  a  death  in  another  State  or  County  having  absolutely  no  relationship  to  any  service 
provided  by  the  City  of  San  Francisco.  Yet,  it  is  my  understanding  that  there  has  been  some 
claim  that  a  pathologist  ft^om  the  City-  of  San  Francisco  is  in  some  type  of  conflict  situafion 
providing  consulting  services  to  a  law  firm  engaged  in  a  lifigation  hundreds  of  miles  from  San 
Francisco.  That  has  simply  not  occurred  in  any  case  1  have  worked  with  Dr.  Melinek  on. 
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I  believe  I  have  some  experience  deahng  with  actual  and  perceived  conflicts  as  I  have  served  as  a 
Deputy  District  Attorney,  a  Deputy  County  Counsel,  a  Police  Officer,  a  United  States  Military 
Officer  and  a  practicing  lawyer  in  numerous  jurisdictions  in  the  country.  I  have  an  appreciation 
when  there  is  a  conflict  on  both  an  ethical  level  and  a  legal  level.  Dr.  Melinek's  work  presents  no 
such  conflict  for  the  City  of  San  Francisco. 


Paul  Edmond  Stephan,  Esq. 
(SBN  075081) 


The  R\ley  Law  Ofhces 

A  Professional  Corporation 


February  14,2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue.  Suite  220 
San  Francisco.  CA  ^)4102 

Re:  JudyMelinek.M.D. 

To  Whom  It  May  Concern: 

I  am  a  trial  attorney.  I  have  been  in  practice  for  almost  30  years.  I  am  a  member  of  numerous 
trial  lawyer  organizations.  I  am  most  proud  of  my  membership  in  The  American  Board  of  Trial 
Advocates  because  its  members  are  both  plaintiff  and  defense  attorneys.  Membership  is  by 
invitation  only,  and  you  must  have  extensive  jury  trial  experience  to  be  a  member.  I  represent 
primarily  plaintiffs. 

In  my  work,  I  frequently  retain  medical  legal  experts.  I  understand  the  Commission  has 
precluded  Judy  Melinek  M.D.  from  consulting  and  testifying  in  a  medical  malpractice  case  on 
the  basis  it  will  impede  the  City  and  County's  relationship  with  those  entities.  I  write  to  implore 
you  to  allow  her  to  do  these  consultations. 

It  is  critical  for  parties  to  be  able  to  find,  identify  and  retain  knowledgeable,  experienced  and 
qualified  experts.  In  her  field.  Dr.  Melinek  is  one  of  the  best.  She  is  accessible,  easy  to  work  with 
and  absolutely  candid  in  her  opinions  about  the  cases  that  she  sees.  To  lose  her  as  an  expert 
would  be  a  great  loss  to  our  civil  justice  system.  You  only  need  read  recent  news  articles 
involving  local  pathologists  to  find  why  Dr.  Melinek  is  such  an  asset. 

The  real  question  is  why  Dr.  Melinek' s  truthful  and  professional  assistance  in  the  case  would 
infect  San  Francisco's  relationship  with  these  other  parties.  The  only  explanation  is  you  and 
those  parties  are  concerned  that  Dr.  Melinek's  consultations  would  assist  the  victim  of  some 
negligence  occasioned  by  those  parties.  They  are  trying  to  use  their  influence  with  San  Francisco 
to  prevent  her  from  offering  her  honest  opinions,  good  or  bad.  If  we  are  taking  about  ethics,  It 
seems  to  me  unethical  for  San  Francisco  to  prohibit  one  if  their  most  knowledgeable  physicians 
to  consult  in  a  case  because  the  negligent  party  who  injured  some  poor  victim  will  be  upset  with 
the  City  if  Dr.  Melinek  tells  the  truth.  The  commission  should  welcome  Dr.  Melinek's  outside 
consultation  as  long  as  she  is  truthful . 
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Lets  also  not  forget  that  by  allowing  Dr.  Melinek  to  consult,  a  claim  or  potential  claim  against 
one  of  San  Francisco's  partners  might  be  avoided.  She  would  only  be  consulted  by  someone 
who  trusts  her,  knowing  full  well  that  her  truthful  opinion  will  either  help  or  hurt.  If  it  hurts,  a 
case  may  be  over. 

Ultimately,  the  Commission's  only  concern  should  be  is  that  the  opinions  Dr.  Melinek  offers  in 
the  case  are  well  founded,  reasoned  and,  most  importantly,  truthful.  Indeed,  you  should  reject  the 
efforts  by  your  partners  to  stifle  the  truth  from  being  revealed.  Your  great  city  should  not 
participate  in  what  we  have  long  called  a  conspiracy  of  silence. 

Vert  wuly  yours. 


ew  D.  Haley 


MEYERSON  &  O'NEILL 


ATTORNEYS  AT  LAW 
1700  MARKET  STREET  -  SUITE  3025 
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MATTHEW  L.  MILLER* 

email:  mmiIler@mcyersonlawfirm.cora 


PETER  A.  GREINER* 
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'Admitted  in  Pennsylvania  and  New  Jersey 


February  8,  2011 


VIA  E-MAIL 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

RE:    Dr.  Judith  Melinek,  Forensic  Pathologist 

Dear  Ethics  Commission: 

I  have  retained  Dr.  Judith  Melinek  to  vi/ork  With  my  office  as  a  forensic  pathologist 
in  three  Civil  cases  over  the  past  six  years.  Each  case  involved  a  Civil  claim  where  a 
crucial  issue  at  trial  was  the  cause  of  death.  These  cases  arose  in  jurisdictions 
considerable  distance  from  San  Francisco;  specifically,  the  Federal  Court  for  the 
Western  District  of  Washington,  the  Federal  Court  for  the  Eastern  District  of 
Pennsylvania,  and  lastly  the  Philadelphia  Court  of  Common  Pleas.  Dr.  Melinek 
reviewed  all  of  the  applicable  medical  records,  all  work  done  by  the  relevant  Medical 
Examiners'  Offices,  authored  an  expert  report,  and  testified  at  a  deposition. 

In  each  instance.  Dr.  Melinek's  independent  conclusions  were  consistent  with 
findings  from  the  Medical  Examiner's  Office  in  each  of  the  designated  jurisdictions. 
Based  on  her  exceptional  credentials,  hard  work,  and  ability  to  articulate.  Dr.  Melinek 
made  a  very  forceful  and  convincing  presentation.  Most  importantly,  for  your  purposes, 
her  work  complimented  the  work  of  other  Medical  Examiners'  Offices  and  was  a  tribute 
to  the  City  of  San  Francisco  and  the  San  Francisco  Medical  Examiner's  Office.  The 
national  reputation  that  Dr.  Melinek  is  well  on  the  way  to  developing  is  well  deserved 
and  a  credit  to  the  City  of  San  Francisco  and  the  Chief  Medical  Examiner.  Thank  you 
for  your  consideration  of  this  matter. 


JM/rjb 


LAW  OFFICES  OF  ANNEE  BELLA  DONNA 

TRIAL  LAWYERS 
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San  Fraiicisco  Ethiics  CommissiQn 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Re:  Dr.  Judy  Melinek 

Dear  Commissioners: 

We  are  writing  this  letter  on  behalf  of  Dr.  Judy  Melinek  in  support  of  her  appeal 
disallowing  her  testimony  in  a  civil  action.  In  civil  matters,  in  order  to  seek  justice  it  is 
imperative  litigants  have  access  to  qualified,  competent  forensic  pathologists.  Without 
Dr.  Melinek' s  thorough  investigation  into  the  cause  of  death,  many  families  would  never 
know  the  truth  about  their  loved  one's  demise.  As  civil  attorneys  we  cannot  always  rely 
upon  a  hospital  autopsy  for  finding  the  truth,  especially  when  the  hospital  is  a  potential 
defendant.  We  therefore  need  an  unbiased  pathologist  to  discover  what  no  other  medical 
expert  can-  the  true  cause  of  death. 
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c  h  ri  si  i  na'g'J  ivy  claw  .com 


Re:  Dr.  Judv  .Meiinek 


Dear  Ethics  Commission: 

Our  firm  represents  families  of  loved  ones  who  have  died  with  life  insurance  policies.  We  have  retained  Dr. 
Judy  Meiinek  over  the  last  several  years  in  three  cases  to  assist  us  in  determining  the  cause  of  death.  In  those 
cases,  the  insurance  companies  took  the  position  that  benefits  were  not  covered  by  the  terms  of  the  life 
insurance  policies. 

In  one  case,  Dr.  Meiinek  disagreed  with  the  decision  of  the  life  insurance  company  and,  based  on  her  report, 
our  clients  were  able  to  recover  the  benefits  without  filing  a  lawsuit.  In  the  two  other  cases.  Dr.  Meiinek 
agreed  with  the  life  insurance  companies'  determination  of  causes  of  action. 

Dr.  -Meiinek  "calls  them  the  way  she  sees  them"  and  we  greatly  value  her  honesty  and  integrity.  Not  only  has 
she  saved  our  clients  considerable  expenses  and  aggravation,  but  she  performed  a  valuable  service  to  the 
judicial  system  by  eliminating  lawsuits  that  should  not  be  filed.  I  cannot  imagine  how  Dr.  Melinek's  honest 
opinions  could  possibly  cause  any  concern  to  the  City  and  County  of  San  Francisco. 

I  would  be  pleased  to  provide  any  further  information  requested. 


GALINE,  FRYE  &  FITTING 


J.\F:clp 


John  N.  F^\ 

e  1 

From:  jason  jungreis  (jasonjimgreis@gmail.com) 
To:  drjiidymelinek@yahoo.com; 
Date:  Thu,  February  10,  201 1  1 1:49:17  AM 
•Cc: 

Subject:  Re:  Letters  of  support  for  Dr.  Melinek 
Judy, 

Let  me  suggest  that  you  simply  print  and  initial  it  for  me:  the  only  catch  in  such  a  thing  would  be  if  the 
initialing  was  unauthorized,  and  please  know  that  here  I  am  expressly  authorizing  you  to  do  so. 

Thanks. 


Jason 


JUNGREIS  LAW 

760  Market  Street,  #753 
San  Francisco,  CA  94102 
1:415-283-8594;  F:415-592-1656;  jzj@jungreislaw.com 

February  10.  2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

re:  Denial  of  Dr.  Judy  Melinek=s  right  to  employment  as  consultant 


To  the  Ethics  Commission: 

This  is  a  letter  in  support  of  Dr.  Judy  Melinek=s  right  to  employment  as  a  consultant.  As 
you  know.  Dr.  Melinek  has  ably  served  San  Francisco  as  a  consultant  in  the  Office  of  the  Chief 
Medical  Examiner.  However,  she  has  sought  and  been  denied  the  opportunity  to  serve  as  a 
consultant  in  a  private  matter  that  is  independent  of  San  Francisco  and  independent  of  her  work 
for  San  Francisco.  I  know  Dr.  Melinek  and  I  beheve  it  would  be  to  the  great  detriment  of  San 
Francisco  to  risk  losing  her  services,  and  as  a  San  Franciscan  I  resent  a  new  standard  being 
applied  to  her  that  may  result  in  costly  litigation. 

I  have  reviewed  the  law  in  this  area,  including  cases  involving  right  to  employment,  free 
speech,  and  conflicts  of  interest,  and  it  is  my  opinion  that  Dr.  Melinek=s  outside  consultancy 
work  does  not  affect  San  Francisco  and  does  not  affect  Dr.  Melinek=s  ability  to  provide 
appropriate  continued  services  to  San  Francisco.  I  am  concerned  that  I  do  not  see  evidence  that  a 
reasoned  opinion  by  the  City  Attorney  was  sought  or  received.  It  is  my  opinion  that  there  is  a 
risk  of  litigation  due  to  the  failure  to  review  appropriate  law  and  precedents. 

I  am  confident  that  a  careful  review  will  necessitate  a  reversal  of  this  decision.  I  look 
forward  to  hearing  of  your  decision  in  this  important  matter. 

Sincerely, 


Jason  Jungreis 
cc:       Dr.  Melinek 


LA  W  OFFICES  OF  BONNER  &  BONNER 

475  Gate  Five  Road,  Suite  212 
Sausalito,  CA  94965 
Tel:  (415)331-3070 
Fax:(415)331-2738 

February  8,  2011 

The  San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220, 
San  Francisco,  CA  94102 

Phone:  (415)  252-3 100/Fax:  (415)252-3112  _ 
-ethics.commission@sfgov.org 


To  the  Ethics  Commission, 

RE:     Appeal  of  Denial  on  Advance  Written  Determination  (AWD) 
Judy  Melinek,  M.D. 
Assistant  Medical  Examiner 


I  am  a  civil  rights  attorney  for  over  3 1  years,  with  a  practice  representing  victims  of  United 
States  and  California  constitution  violations.  My  firm  has  employed  Dr  Melinek  as  an  Expert 
Medical  Examiner  and  found  her  testimony  to  be  invaluable.  She  was  truly  an  Expert  Witness  for 
the  truth,  for  the  jury,  for  the  court,  not  an  advocate  of  my  client,  even  though  we  hired  her.  Her 
disclaimer  to  the  court  and  jury  that  she  was  testifying  on  her  own  time,  and  not  representing  the 
City  &  County  of  San  Francisco,  was  announced  at  the  outset  of  her  testimony. 

The  consumer  and  trial  advocate  bar  is  in  great  need  of  experts  with  the  wealth  of  experience, 
knowledge  and  training  that  Dr.  Melinek  possesses.  Victims  of  civil  rights  violations  are 
prejudiced  if  experts  are  only  drawQ  from  the  private  sector  because  often  the  expert  for  the 
opposing  side  is  a  pubhc  employee  Medical  Examine.  This  carries  a  positive  prejudice  in  favor 
of  that  examiner's  testimony  as  one  is  testifying  not  as  a  "hired  gun".  Public  employee  Expert 
Medical  Examiners  for  the  trial  bar  help  to  even  the  playing  field,  thereby  positively  creating  a 
balance  in  our  justice  system. 

Acting  City  Administrator,  Ms.  Amy  Brown  in  denying  Dr.  Melinek' s  appeal  states: 
"I  have  reviewed  your  appeal  carefully  and  have  decided  to  deny  your  appeal  of  the  denial  of 
request  for  Advance  Written  Determination.  Based  on  the  facts  presented  in  your  request,  your 
proposed  outside  activities  is  not  compatible  with  your  position  and  would  violate  the  Statement 
of  Incompatible  Activities." 


Ms.  Brown's  rationale  for  the  denial  of  Dr.  Melinek'  appeal  is  arbitrary,  and  not  based  on  a 
legitimate  business  or  government  purpose  so  as  to  outweigh  Dr.  Melinek' s  constitutional  rights 
of  free  speech,  free  association  and  her  due  process  and  liberty  interest  as  is  afforded  in  the  first 
and  fourteenth  amendments. 

According  to  Ms.  Brown,  "Expert  witness  testimony  by  Assistant  Medical  Examiner  in  which 
the  named  party  is  a  vendor  of  San  Mateo  County  and/or  a  pubhc  agency  of  San  Mateo  can  and 
has  interfered  with  the  operations  of  the  Medical  Examiner's  Office  in  the  past,  and  the  practical 
effect  of  your  proposed  activity  would  disrupt  the  operations  of  the  office." 

Ms.  BroN\-n  does  not  cite  the  manner  of  the  speculative  disruption,  nor  what  "practical  effect"  this 
disruption  would  have  on  the  operations  of  the  office.  Clearly,  the  Medical  Examiner's  office 
will  continue  to  function  to  the  same  high  standards  with  which  it  now  functions,  and  has 
functioned  during  Dr.  Melinek' s  tenure  with  the  office.  During  this  tenure  she  has  testified  in 
several  cases  in\-ohing  public  entities  without  one  incident  of  disruption.  A  government  must 
have  a  legitimate  reason  to  curtail  the  constitutional  rights  of  an  employee,  who  is  vested  with  a 
property  interest  in  her  employment.  Ms.  Brown  rationale  for  the  denial  of  Dr.  Melinek's  right  to 
testify  in  cases  not  involving  the  City  and  County  of  San  Francisco  is  void  of  any  legitimate  or  • 
rational  basis.  Hence,  Ms.  Brown's  denial  of  Dr.  Melinek's  right  to  testify  is  a  constitutional 
violation  of  her  rights. 

The  purpose  of  this  letter  is  to  urge  you  to  reverse  Ms.  Brown's  decision  and  restore  Dr. 
Melinek's  rights  guaranteed  by  the  United  States  Constitution. 

Thank  you  for  your  urgent  attention  to  this  matter. 


Haapala,  Thompson  &  Abern,  llp 

ATTORNEYS  AT  LAW 


JOHN  E.  HAAPALA 
CLYDE  A.  THOMPSON 
STEVEN  SHERIFF  ABERN 
AARON  F.  MACLEITCH 
REBECCA  S.  WIDEN 


PARK  PLAZA  BUILDING 
1  939  HARRISON^STREET,  SUITE  800 
OAKLAND,  CALIFORNIA  94612-3527 
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E-mail:  cthompson@htalaw.coi 


ANDREA  A.  NAJOR 
BENJAMIN  A.  THOMPSON 
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STEPHANIE  A.  YEE 
GINA  DASHMAN  BOER 
DAVID  SEMEL 
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February  16,  2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  California  94102 

Re:      Dr.  Judy  Melinek 

To  Whom  It  May  Concern: 

The  following  letter  is  offered  in  support  of  Dr.  Judy  Melinek' s  petition  to  work  as  a  forensic 
pathologist  consultant. 

During  2007  and  2008,  Dr.  Melinek  facilitated  our  defense  of  a  federal  civil  rights  lawsuit 
involving  the  in-custody  death  of  a  Santa  Cruz  County  Jail  inmate.  One  of  the  critical  issues  in 
this  matter  was  ascertaining  the  medical  cause  of  the  inmate's  death.  Dr.  Melinek' s  skill  and 
expertise  as  a  forensic  pathologist  was  instrumental  in  both  our  defense  of  this  civil  lawsuit,  and 
also  for  the  overarching  community  need  to  know  how  and  why  the  inmate  died. 

There  is  a  wide  range  in  education,  skill  and  expertise  for  individuals  whom  hold  themselves  out 
to  be  pathologists.  A  worst  case  scenario  is  when  a  pathologist  offers  his  or  her  professional 
opinion  concerning  the  cause  of  an  mdividual's  death  that  proves  to  be  misleading,  or  simply 
wrong.  In  these  cases,  it  is  essential  that  we  as  attorneys,  and  the  community  at  large,  have 
access  to  people  of  the  stature  of  Dr.  Melinek  to  facihtate  justice  by  sharing  her  insight  as  an 
excellent  forensic  pathologist. 


Ver>-  truly  yours, 


HAAPALA,  THOMPSON  &  .-^BERN,  LLP 


Clyde  A.  Thompson 
(Direct  Dial  510-550-8557) 


CAT/lcd 


cc: 


Dr.  Judy  Melinek  [via  e-mail  only] 


National  Organization  of 

Parents  Of  Murdered  Children,  Inc. 

For  the  families  and  friends  of  those  w  ho  have  died  by  violence. 

100  East  Eighth  Street.  Suite  B-41  •  Cmcirmati,  OH  45202  •  ToU  Free:  (888)  818-POMC 
Fax  (513)  345-4489  •  Website:  www.pomc.orq  •  Email:  natlpomc @ aol. com 


February  14,  2011 

Sail  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Re:  Judy  Melinek,  M.D. 

Dear  Commission  Members: 

Parents  Of  Murdered  Children  is  the  only  non-profit  organization  in  this 
country  devoted  to  providing  non-fmancial  support  to  survivors  of  homicide.  As  such, 
we  have  intimate  knowledge  of  the  problems  faced  by  parents,  children,  siblings  and 
significant  others  of  homicide  victims. 

Aside  from  the  immediate  trauma,  the  most  devastating  experience  comes  when 
the  survivors  must  reopen  their  wounds  because  a  conviction  has  been  overturned  on 
appeal,  or  even  worse,  the  wrong  person  was  convicted  and  the  murderer  has  been  free 
for  years.  For  these  reasons,  this  organization  has  always  championed  the  need  for  a 
defendant  to  have  adequate  representation  and  expert  consultants  of  quality  equal  to  those 
retained  by  the  prosecution. 

Dr.  Melinek  has  volunteered  for  Parents  Of  Murdered  Children  doing  pro  bono 
work  by  looldng  at  different  cases  in  our  Second  Opinion  Service  Program.  She  has 
taken  many  hours  with  families  helping  them  understand  their  loved  ones  death  by 
suicide  or  if  she  feels  it  isn't  suicide  has  helped  them  with  more  information  to  take  to 
their  district  attorney.  We  were  excited  when  she  offered  to  volunteer  with  our 
organization  and  her  expertise,  openness  and  honesty  has  helped  so  many  families 
through  the  very  difficult  and  painful  time  of  their  loved  ones  death.  Having  Dr.  Melinek 
and  who  understands  how  important  it  is  to  survivors  that  everything  possible  is  being 
done  to  solve  their  case  and  is  sensitive  to  our  members  and  in  seeing  that  justice  is 
served  for  these  families  is  invaluable  to  our  organization  and  to  families  who  need  help 
with  questions  about  their  loved  ones  death. 


Dedicated  to  the  Aftermaih  and  Prevention  of  Murder 


It  has  been  brought  to  our  attention  that  the  immediate  supervisor  of  Dr. 
Melinek  and  the  Acting  City  Administrator  intend  to  deprive  the  courts  of  her  expertise, 
even  though  such  expertise  is  provided  on  her  own  time.  A  similar  event  happened  in 
Minnesota  vdthin  the  last  few  years,  where  a  prosecutor  pressured  a  coroner  to  not  allow 
the  forensic  pathologist  working  for  the  coroner  to  testify  for  the  defense  in  a  different 
county.  That  prosecutor  was  pubHcly  sanctioned  and  removed  from  office  by  the  state 
bar. 

The  justice  system  requires  open  dialogue  by  certified  experts;  in  the  absence  of 
such  experts,  the  system  fails.  The  recent  Frontline  show  demonstrated  the  severe 
shortcomings  of  the  current  system;  restricting  experts  from  telling  the  truth  will  only 
make  the  situation  worse  and  confirm  to  the  pubHc  that  there  is  no  transparency  in 
government.  Nor  can  we  ignore  the  recommendations  of  the  National  Academy  of 
Science  regarding  forensic  sciences  and  the  current  hearings  before  the  United  States 
Congress. 


Nancy  Ruhe 
Executive  Director 
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Tucker  Ellis  &  West  lip 


ATTORNEYS  AT  LAW 


515  South  Flower  Street  Fort)'-Second  Floor   Los  Angeles,  California  90071-2223 
phone  213.430.3400  facsimile  213.430.3409  tuckerellis.com 


CLE\  ELAND    COLUMBUS    DEN\  ER    LOS  .ANGELES    SAN  FRANCISCO 


Direct  Dial:  213.430.3399 
Email:  mollie.benedict@tuckerellis.com 


February  9,  2011 


VL\  U.S.  MAIL 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Re:     Judy  Melinek,  M.D. 

To  the  Ethics  Commission: 

We  write  in  support  of  Judy  Melinek,  M.D.  and  her  appeal  of  the  denial  of  the  Advance 
Written  Determination  for  approval  to  testify  as  a  legal  consultant.  Our  firm  has  engaged 
Dr.  Melinek  as  an  expert  witness  in  the  area  of  forensic  pathology  in  unrelated  cases.  The 
general  purpose  of  these  engagements  is  to  review  the  facts  and  evidence  and  opine  on  the  cause 
of  death.  In  our  experience,  Dr.  Melinek  gives  her  unbiased  assessment  and  professional  opinion 
based  on  the  evidence  presented.  She  operates  under  the  highest  ethical  standards,  and  for  this 
reason,  and  because  of  her  ability,  she  is  a  well-respected  expert  in  her  field. 

A  qualified  expert  witness  plays  a  very  important  role  in  litigation.  A  qualified  expert  is 
not  an  advocate  for  a  litigant.  The  expert's  role  is  to  educate  the  parties,  the  judge  and  the  jury. 
Because  of  the  complexity  of  many  cases  where  the  cause  of  death  is  a  central  question. 
Dr.  Melinek' s  expertise  as  a  forensic  pathologist  is  particularly  useful  in  synthesizing  the 
evidence  and  opinions  of  other  experts.  The  courts  would  be  deprived  of  a  key  resource  if 
experienced,  independent  and  ethical  pathologists,  such  as  Dr.  Melinek,  were  prohibited  from 
acting  as  expert  witnesses. 


Very  truly  yours. 


Tucker  Ellis  &  West  LLP 


Mollie  F.  Benedict,  Esq. 


cc:  Judy  Melinek,  M.D, 

012165/003974/697469/1 
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cindy@cadiamond.com 


CINDY  A.  DIAMOND 

Attorney  at  Law 


58  West  Portal  Avenue 
#350 
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February  8,  2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Re:    Private  Forensic  Practice  of  Dr.  Judy  Meiinek,  M.D. 

Dear  Ethics  Commission: 

I  am  writing  this  letter  in  support  of  Dr.  Judy  Melinek's  appeal  from  the  denial  of  her 
request  to  testify  as  an  expert  forensic  pathologist  in  litigation  cases. 

I  am  a  criminal  defense  attorney,  and  have  on  several  occasions  used  Dr.  Meiinek  in  her 
private  capacity  as  a  consulting  expert  on  cases  that  have  relevant  medical  issues.  In 
my  experience,  when  interpretation  of  medical  evidence  it  is  at-issue,  the  ability  to 
discuss,  consult,  and  analyze  medical  records  confidentially,  and  without  restriction,  is 
critically  important  in  the  preparation  of  a  criminal  defendant's  case.  Such  an 
undertaking  may,  or  may  not,  lead  to  preparation  of  a  written  report  from,  or  testimony 
by,  the  expert.  Such  an  undertaking  may  also  lead  to  a  swift  resolution  of  a  criminal 
case,  when  no  issue  of  factual  controversy  is  discovered  after  examination  of  the 
medical  evidence.  In  my  opinion,  formed  after  having  been  in  practice  for  over  twenty- 
years,  it  is  ineffective  assistance  of  counsel  and  a  constitutional  violation  of  my  client  s 
rights  not  to  consult  with  a  qualified  forensic  medical  expert  when  a  medical  issue  of 
some  consequences  becomes  relevant  in  a  criminal  prosecution. 

Turning  specifically  to  Dr.  Meiinek,  I  understand  she  is  employed  by  the  San  Francisco 
Medical  Examiner's  office,  and  accordingly,  she  is  called  upon  at  times  to  testify  in 
criminal  cases  in  San  Francisco.  I  expect  that  she  is  usually  called  by  the  prosecution  to 
testify,  although  I  also  expect  that  she  would  be  available  to  answer  questions  and 
testify  to  factual  matter  within  her  knowledge  by  the  defense  on  cases  assigned  to  her. 
Such  work  is  not  consulting  work.  In  such  matters,  all  within  the  city  and  county  of  San 
Francisco,  her  testimony  would  be  given  as  a  examining  doctor,  with  knowledge  of  the 
facts  of  a  case,  interpreted  and  explained  based  on  her  experience,  training,  and 
professional  expertise. 
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I  find  it  curious,  and  mildly  offensive,  to  hear  that  there  is  a  concern  that  in  cases  that  do 
not  concern  opinions  about  the  practice  of  the  San  Francisco  Medical  Examiners 
Office,  her  colleague's  work,  nor  her  own,  that  anyone  could  suggest  Dr.  Meiinek  would 
have  a  professional  conflict  of  interest.  Dr.  Meiinek  is  a  highly  trained  physician,  not  a 
partisan.  She  has  no  stake  in  the  outcome  of  the  cases  on  which  she  consults.  I, 
myself,  have  had  the  experience  of  paying  her  to  consult  with  me  on  a  case,  only  to  hear 
her  give  me  opinions  that  conflict  with  my  goals  or  the  goals  of  my  client.  While  I  may 
be  disappointed  when  her  expertise  leads  her  to  conclusions  that  are  contrary  to  my 
theory  of  a  case,  I  would  be  more  disappointed  if  Dr.  Meiinek  were  not  able  to  offer  her 
true  opinions  and  conclusions,  no  matter  their  effect.  It  is  precisely  because  Dr.  Meiinek 
is  the  type  of  doctor  that  will  not  waiver  from  what  her  training  leads  her  to  conclude,  that 
she  is  a  valuable  asset  to  the  litigation  community  in  Northern  California.  She  is  not 
there  to  persuade.  She  is  there  to  interpret  scientific  information  based  on  her 
knowledge  and  experience,  and  on  the  facts  presented  to  her.  She  is  fundamentally  a 
scientist,  and  thus  not  an  advocate.  Her  convictions  about  her  profession  and  her  work 
lead  her  to  give  the  same  information  to  either  party  in  a  lawsuit,  and  this  is  what  makes 
her  a  credible  witness  when  called  to  testify. 

I  urge  you  to  reconsider  the  initial  decision  restricting  Dr.  Melinek's  ability  to  testify  due 
to  concerns  about  potential  conflicts  of  interest.  There  are  few  forensic  pathologists 
available  for  private  hire  in  the  greater  Bay  Area,  and  I  urge  you  not  to  limit  the  pool  of 
these  experts  by  removing  her  from  that  number.  Dr.  Meiinek  possesses  a  particular  skill 
that  makes  her  my  own  medical  expert  of  choice:  she  has  a  very  clear  way  of 
expressing  her  medical  opinions  and  conclusions  orally.  Her  medical  training  has  not 
obfuscated  her  ability  to  speak  in  layman's  terms  in  a  manner  that  is  understandable  to 
those  of  us  without  medical  training.  This  is  a  critical  skill  for  a  litigation  expert  to  have. 
Please  do  not  deprive  us  of  the  ability  to  hire  Dr.  Meiinek  for  private  litigation  purposes. 
Such  a  loss  would  be  felt  by  clients  and  jurors  alike,  and  would  be  antithetical  to  the  true 
administration  of  justice. 

Yours  Very  Truly,    ^  ^--^ 


Cindy  A.  Diamond 

CAD/bms 
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Report  of  the  Board  of  Supervisors  Public  Financing  Program  of 
2010 


This  report  is  intended  to  satisfy  the  requirements  set  forth  in  Section  1 .1 56  of  the  San  Francisco 
Campaign  and  Governmental  Conduct  Code,  which  requires  the  Etliics  Commission  to  produce  a 
report  following  the  November  2010  election  stating: 

•  The  amount  of  public  funds  disbursed  to  campaigns  in  the  election; 

•  The  number  of  candidates  who  received  public  funds; 

•  The  number  of  nonparticipating  candidates; 

•  The  amount  of  qualified  campaign  expenditures  made  by  all  candidates  in  that  election; 

•  The  amount  of  independent  expenditures  made  in  connection  with  the  election;  and 

•  Other  relevant  mformation  deemed  useful  by  the  Ethics  Commission. 

The  data  presented  is  based  on  information  reported  in  campaign  disclosure  statements  covering 
through  December  31,  2010  and  &om  the  Commission's  record  of  public  funds  disbursements. 

1.  Introduction 

San  Francisco's  public  financing  program  for  candidates  for  the  Board  of  Supervisors  was 
adopted  through  a  ballot  measure  (Proposition  0)  in  November  2000.  The  San  Francisco  Ethics 
Commission  ("Commission")  administered  the  public  financing  program  in  elections  for 
candidates  for  the  Board  of  Supervisors  in  2002,  2004,  2006,  2008  and  201 0.  hi  2006.  the 
program  was  extended  to  include  Mayoral  candidates  as  well. 

With  respect  to  the  disbursement  formula  and  expenditure  ceilings,  the  program  as  it  was 
implemented  in  the  2010  and  2008  supervisorial  elections  was  significantly  different  from  the 
program  that  was  administered  in  2002,  2004,  and  2006.^  The  public  financing  program 
provides  candidates  running  for  the  Board  of  Supervisors  or  Mayor  with  partial  public  funding  to 
fund  their  campaigns.  The  Commission  developed  the  program  with  the  intent  that  it  would 
provide  candidates  a  neutral  source  of  additional  funding,  encourage  more  candidates  to  run  for 
office,  allow  candidates  to  spend  more  time  discussing  the  issues  and  spend  less  time 
fundraising,  and  encourage  candidates  to  limit  their  spending. 


'  See  Appendix  for  a  complete  overview  of  the  requirements  of  the  public  financing  program  as  it  was  implemented 
in2010. 
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II.       Supcrv  isorini  C  andidates  on  the  November  2.  2010  Ballot  and  the  Amount  of  Public 
I-  uiuls  Disbursed  in  the  Non  ember  2.  2010  f  lection 

A.  Candidates  Who  Sought  Office,  '^'hether  Thev  Participated  in  the  Public  Finarxin^ 
Program  and  M^"hether  Thev  Were  Elected  to  Office 

There  are  eleven  supervisorial  districts  in  San  Francisco.  In  2010,  supervisorial  elections  were 
held  in  ihc  c  o'.  opi-niimbered  districts  in  San  Francisco:  Districts  2.  4.  6.  8  and  10.  A  total  of 
46  candidaic>  ui  ::\c  ^iisirici.^  appeared  on  the  November  2010  ballot  and  22  of  these  candidates 
qualified  to  receive  public  funds. 

The  22  participants  of  the  public  financing  program  ran  for  office  from  four  districts:  Districts  2. 
6.  8.  and  10.  The  race  in  District  4  did  not  involve  a  participating  candidate;  only  the  incumbent 
ran  for  office  in  that  race.  Of  the  five  members  of  the  Board  of  Supervisors  who  were  elected  to 
office  in  the  November  2.  2010  election,  three,  or  60  percent  of  those  elected,  were  participating 
candidates. 

Table  1  below  lists  candidates  for  the  Board  of  Supervisors  whose  names  appeared  on  the 
November  2.  2010  ballot,  whether  they  participated  in  the  public  financing  program,  and  whether 
the  candidates  were  elected  to  office. 


Table  1:  List  of  2010  Supervisorial  Candidates,  Whether  They  Participated  in  the  Public 
Financing  Program,  and  Whether  They  Were  Elected  to  Office" 


Candidate 

District 

Participation  Status 
(P=participating  candidate; 
NP=non-participating  candidate) 

Whether  candidate  was 
elected  or  defeated 

Kat  Anderson 

2 

P 

Defeated 

Barbara  Berwick* 

2 

NP 

Defeated 

Mark  Farrell 

2 

NP 

Elected 

Vilma  Guinto  Peoro* 

NP 

Defeated 

Janet  Reillv 

2 

NP 

Defeated 

Abraham  Simmons 

2 

P 

Defeated 

Carmen  Chu 

4 

NP 

Elected 

Matthew  D.  Ashe* 

6 

NP 

Defeated 

H.  Brown* 

6 

NP 

Defeated 

Dean  Clark 

6 

NP 

Defeated 

George  Davis* 

6 

NP 

Defeated 

Matt  Drake 

6 

NP 

Defeated 

Glendon  "Anna  Conda"  Hyde 

6 

NP 

Defeated 

James  Keys 

6 

P 

Defeated 

"  An  !    ■   !     '■' '  n^:  i  candidates  who  were  not  required  to  file  electronic  campaign  statements  ( i.e.. 

cai .  i!  .Ill  N^.OOO  in  contributions).  Staff  believes  that  the  eleclronic  icpiMi.s  capture  the 

ini'  i  I 11  and  expenditures  that  is  necessary  to  prepare  this  report.  1 'ac  cuniulaiive 

anu'ui.i  '1  <n.;.\ ii;.  Im  lllcd  cither  l  orni  I^O  or  4(i(1  in  paper  form  only  should  not  exceed 

$4,999.99,  which  i'-  ic\c-  \m1I  noi  ski.  \\  ihc  jciicral  information  provided  in  this  report. 

Accordingly,  staff  Ju:  ^  .imucik  ol  ilic  |\ipcr  filniL's  lo  prepare  this  report.  Staff  used  the  same  process 

in  gathering  data  for  iJii.  icpon ,  on  ihc  2002,  2004,  2000  and  200S  public  financing  programs,  thus  allowing  for  a 


more  direct  comparison  among  the  2002,  2004,  2006  and  2008  data. 


Jane  Kim 

6 

p 

Elected 

Jim  Meko 

6 

p 

Defeated 

Nate  Payne 

6 

NT 

Defeated 

Theresa  Sparks 

6 

P 

Defeated 

George  Vazhappally* 

6 

NT 

Defeated 

Debra  Walker 

6 

P 

Defeated 

Elaine  Zamora 

6 

P 

Defeated 

Bill  Hernenger 

8 

P 

Defeated 

Rafael  Mandelman 

8 

P 

Defeated 

Rebecca  Prozan 

8 

P 

Defeated 

Scott  Wiener 

8 

P 

Elected 

James  M.  Callowav* 

10 

NT 

Defeated 

Malia  Cohen 

10 

p 

Elected 

Ed  Donaldson 

10 

NT 

Defeated 

Teresa  Duque 

10 

P 

Defeated 

Kristine  Enea 

10 

P 

Defeated 

MJ  Marie  Franklin 

10 

NT 

Defeated 

Rodney  Hampton,  Jr.  * 

10 

NT 

Defeated 

Chris  Jackson 

10 

P 

Defeated 

Ellsworth  "Ell"  Jennison* 

10 

NT 

Defeated 

Nyese  Joshua 

10 

NT 

Defeated 

Tony  Kelly 

10 

P 

Defeated 

DeWitt  M.  Lacy 

10 

P 

Defeated 

Geoffiea  Morris* 

10 

NT 

Defeated 

Steve  Moss 

10 

P 

Defeated 

Jackie  Norman 

10 

NP 

Defeated 

Ashley  Hawley  Rhodes* 

10 

NT 

Defeated 

Diane  Wesley  Smith 

10 

NP 

Defeated 

Eric  Smith 

10 

P 

Defeated 

Lynette  Sweet 

10 

P 

Defeated 

Marlene  Tran 

10 

P 

Defeated 

Stephen  Weber 

10 

NP 

Defeated 

Total 

22  participating  candidates;  24  non-participating  candidates 

B.  The  Amount  of  Public  Funds  Disbursed  in  2010 

A  total  of  $6,452,341  million  in  the  Election  Campaign  Fund  was  available  for  disbursement. 
On  the  59*  day  before  the  election  the  Executive  Director  was  required  to  calculate  the  Per 
Candidate  Available  Disbursement  Limit.  Prior  to  this  date,  eligible  candidates  could  receive  up 
to  $89,000.  The  Per  Candidate  Available  Disbursement  Lunit  was  initially  determined  to  be 
$248,166.  The  final  Per  Candidate  Available  Disbursement  Limit  was  S293.288.  The  22 
eligible  candidates  received  a  total  of  $1,477,713  in  pubhc  funds,  an  average  of  $67,169  per 
candidate.  Because  the  individual  expenditure  ceiling  was  raised  for  everv-  publicly-fmanced 
candidate  and  the  Per  Candidate  Available  Disbursement  Limit  was  greater  than  S89.000. 
candidates  were  ehgible  to  receive  more  than  $89,000  based  on  the  amount  of  matching 
contributions  raised;  four  of  the  22  pubHcly-financed  candidates  received  more  than  S89,000. 

Table  2  below  provides  a  breakdown  of  the  amount  of  public  funds  disbursed  to  each  quahfy-ing 
candidate.  It  also  shows  the  amount  of  total  funds  (public  plus  private)  that  was  available  to  all 
candidates,  participating  and  non-participating. 
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Table  2:  Amount  of  Public  Funds  Disbursed  as  Compared  to  Total  Funds  Available  to 
Candidates^ 


Candidate 

District 

Amount  of 
Public  Funds 
Disbursed  to 
Participating 

Candidates 

Total  Funds  Available  to 
Candidates  (private  funds 
plus  public  funds,  if  any) 

Public  Funds 

Percentage  of 
Total  Funds 

Kai  Anderson 

2 

$53,925 

$81,950 

Mark  Farrell 

2 

$265,198 

n/a 

Janet  Reillv 

2 

S363.865 

Abraham  Simmons 

S56.056  1  S9:."01 

'  60^ 

Disihci  2  Total         S109.981  S803."14 

14'''b 

Carmen  Chu                          i       4       :  5178.09" 

District  4  Total                                         SI 78.097 

0% 

Dean  Clark 

6 

$6,178 

Man  Drake 

6 

$14,473 

ma 

Glendon  "Anna  Conda"  Hvde 

6 

$17,803 

n/a 

James  Kevs 

6 

$40,025 

$56,873 

70% 

Jane  Kim 

6 

$90,817 

$217,355 

42% 

Jim  Meko 

6 

$44,164 

$61,749 

72% 

Nate  Pavne 

6 

$3,622 

n/a 

Theresa  Sparks 

6 

$85,904 

$171,506 

50% 

Debra  Walker 

6 

$76,761 

$150,559 

51% 

Elaine  Zamora 

6 

$50,999 

$84,907 

60% 

District  6  Total 

S388.6-0 

S785.025 

Bill  Hemenaer 

8 

$51,749 

$74,957 

69% 

Rafael  Vlandelman 

8 

$104,764 

$215,524 

49% 

Rebecca  Prozan 

8 

$121,406 

$266,024 

46% 

Scon  Wiener 

8 

$140,572 

5312.138 

45% 

District  8  Total 

$418,491 

$868,643 

48% 

Malia  Cohen 

10 

$79,666 

$196,645 

41% 

Ed  Donaldson 

10 

$6,165 

n/a 

Teresa  Duque 

10 

$56,790 

$92,009 

62% 

Kristine  Enea 

10 

$48,590 

$74,185 

65% 

MJ  Marie  Franklin 

10 

$1,643 

n/a 

Chris  Jackson 

10 

$53,745 

$75,405 

71% 

Nvese  Joshua 

10 

$1,848 

n/a 

Tony  Kelly 

10 

$60,451 

$102,665 

59% 

DeWin  M.  Lacv 

10 

$42,682 

$69,247 

•  .62% 

Steve  Moss 

10 

$67,095 

$129,389 

52% 

Jackie  Norman 

10 

$11,117 

n/a 

Diane  Weslev  Smith 

10 

$17,079 

n/a 

Eric  Smith 

10 

$48,656 

$75,185 

65% 

Lynene  Sweet 

10 

$57,439 

$127,388 

45% 

Marlene  Tran 

10 

$45,456 

$61,677 

74% 

Stephen  Weber 

10 

$11,898 

n/a 

Dhitrict  10  Total 

$560,570 

$1,053,545 

53% 

Total 

$1,477,713 

$3,689,024 

40% 

'  Total  ftmds  in  this  table  include  total  monetary  contributions,  loans,  in-kind  contributions,  public  funds  and 
candidates'  personal  funds  used  for  campaign  purposes. 
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Public  grants  represented  40  percent  of  the  total  funds  (public  and  private)  that  were  available  to 
candidates  who  received  public  funding. 

III.     Candidate  Spending 

In  2010,  candidate  spending  totaled  $3,581,175.  This  figure  does  not  include  spending  by  non- 
candidates.  Table  3  below  Hsts  the  amounts  spent  by  candidates  in  2010.  The  table  also  shows 
the  highest  level  of  a  candidate's  Individual  Expenditure  Ceiling,  if  the  candidate  was  publicly 
financed.  Publicly  financed  candidates  were  required  to  limit  their  expenditures  to  the  amount  of 
their  Individual  Expenditure  Ceiling,  which  began  at  $143,000  and  was  raised  by  the  Ethics 
Commission  based  on  the  highest  level  of  Total  Supportive  Funds  of  a  publicly  financed 
candidate's  opponents  plus  the  Total  Opposition  Spending  against  such  publicly  financed 
candidate.  Expenditure  data  includes  both  paid  expenditures  and  debt. 

Table  3:  Candidate  Spending  in  2010 


Candidate 

District 

Highest  Level  of 
Candidate's  Individual 

Total  Expenditures 
Incurred 

Expenditure  Ceiling 

Kat  Anderson 

2 

S303,000 

$81,950 

Mark  Farrell 

2 

$260,467 

Janet  Reilly 

2 

$365,243 

Abraham  Simmons 

2 

$303,000 

$93,709 

District  2  Total 

$801,368 

Carmen  Chu 

4 

S138.018 

District  4  Total 

$138,018 

Dean  Clark 

6 

$5,653 

Matt  Drake 

6 

$13,443 

Glendon  "Anna  Conda"  Hyde 

6 

$15,948 

James  Keys 

6 

$273,000 

$59.0a8 

Jane  Kim 

6 

$273,000 

$249,969 

Jim  Meko 

6 

$273,000 

$60.—6 

Nate  Payne 

6 

$3.^62 

Theresa  Sparks 

6 

$283,000 

$183,399 

Debra  Walker 

6 

$273,000 

$149,351 

Elaine  Zamora 

6 

$273,000 

$8".293 

District  6  Total 

1  S828.641 

Bill  Hemenger 

•  8 

$463,000 

$74,853 

Rafael  Mandelman 

8 

$473,000 

$219,39' 

Rebecca  Prozan 

8 

$463,000 

$272,053 

Scott  Wiener 

8 

$493,000 

$246,666 

District  8  Total 

$812,969 

Malia  Cohen 

10 

$233,000 

$172. ir 

Ed  Donaldson 

10 

$3,044 

Teresa  Duque 

10 

$233,000 

$95,117 

Kristine  Enea 

10 

$233,000 

$72,022 

MJ  Marie  Franklin 

10 

$1,563 

Chris  Jackson 

10 

$233,000 

$75,067 

Nyese  Joshua 

10 

$1,836 

Tony  Kelly 

10 

$233,000 

$106,097 

5 


DeWin  M.  Lacv 

10 

$233,000 

$65,940 

Steve  Vloss 

10 

$143,000 

$124.1 18 

Jackie  Norman 

10 

$8,737 

Diane  Weslev  Smith 

10 

$16,390 

Enc  Smith 

10 

$213,000 

$^5,562 

L\"nene  Sweet 

10 

$243,000 

$135,775 

Viariene  Iran 

10 

$233,000 

$34.8^^5 

Steoiien  Weber 

10 

S11.898 

District  10  Total 

Sl,000.1"9 

Total 

S3.581.1"5 

The  chart  below  shows  total  candidate  spending  by  district. 
Chart  1:  Total  Candidate  Spending  in  2010  
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IV.     Spending  bv  Third  Parties 

In  past  public  financing  reports  for  programs  administered  in  2002,  2004  and  2006.  this  section 
was  based  upon  FPPC  Form  465  filings  for  independent  expenditures  affecting  candidates.  After 
the  2006  supervisorial  election,  the  Campaign  Finance  Reform  Ordinance  was  amended  to 
require  third  parties  to  report  independent  expenditures,  member  communications,  and 
electioneering  communications  on  Form  SFEC-152(a)-3.  Data  from  Form  SFEC-152(a)-3 
filings  was  used  to  adjust  individual  expenditure  ceilings  in  2008.  Thereafter,  due  to  further 
changes  in  the  law,  in  2010.  tiiird  parties  were  required  to  report  independent  expenditures, 
member  communications,  electioneering  communications  on  the  Ethics  Commission's  Third 
Party  Disclosure  Form,  which  included  reporting  that  was  previously  required  on  the  Form 
SFEC-152(a)-3. 


Third  party  spending  in  the  November  2010  election  totaled  approximately  $1.3  million 
($1,305,460,  according  to  Third  Party  Disclosure  Form  filings;  or  $1,201,294.  according  to 
FPPC  Form  465  filings.) 

The  table  below  summarizes  the  data  reported  on  the  Third  Party  Disclosure  Fonn  and  Form 
465,  divided  by  candidate  and  district. 
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Table  4:  Third  Party  Spending  in  2010 


SFEC  Third  Party  Disclosure  Form 

FPPC  Form  465 

Affected 
Candidate 

District 

Spending  to 
Support 

Spending  to 
Oppose 

Spending  to 
Support 

Spending  to 
Oppose 

Mark  Farrell 

2 

$62,524 

$20,156 

$62,939 

$19,153 

Janet  Reilly 

2 

1>  143, UU4 

District  2  Spending 

S168.160 

S122.241 

Carmen  Chu         |  4 

SI  1.94! 

District  4  Spending 

S11.941 

James  Keys 

6 

S232 

Jane  Kim 

6 

$6,454 

$6,222 

Theresa  Sparks 

6 

$137,975 

$18,108 

$134,086 

$12,152 

Debra  Walker 

6 

$144,102 

$124,696 

District  6  Spending 

5288,763 

$18,108 

$265,004 

S12.152 

Rafael 
Mandelman 

8 

$205,461 

$10,202 

$140,363 

$10,202 

Rebecca  Prozan 

8 

$12,037 

$22,061 

Scott  Wiener 

8 

$189,700 

$107,125 

$195,494 

$96,009 

District  h 

Spending 

$407,198 

S117327 

S357,918 

$106,211 

Malia  Cohen 

10 

$17,207 

$3,483 

Chris  Jackson 

10 

$9,717 

$7,4-^6 

Tony  Kelly 

10 

$232 

 1 

DeWitt  M.  Lacy 

10 

$232 

Steve  Moss 

10 

$129,527 

$10,295 

$135,434 

Lynette  Sweet 

10 

$11,335 

$6,391 

$12,2— 

District  10  Spending^ 

$168,250 

$16,686 

$158.6-0 

Total  Third  Party  Spending 

$985,179 

$320,281 

$915,774 

$285,520 

In  some  cases,  there  are  substantial  differences  in  the  values  reported,  with  greater  reponing 
occurring  on  either  of  the  two  forms.  Possible  causes  for  the  discrepancy  include  the  different 
thresholds  for  using  the  two  forms,  the  different  types  of  communications  reported  on  each  form, 
and  unfamiliarity  with  filing  requirements.  Furthermore,  certain  Form  465  filers  may  have  made 
expenditures  within  a  district  that  exceeded  $1,000  but  were  below  the  S5,000  threshold  that 
requires  disclosure  under  local  law. 

The  chart  below  displays  independent  spending  made  per  election  for  supervisorial  candidates 
from  2002  to  the  present.  The  data  is  based  on  FPPC  Form  465  filings  of  independent 
expenditures. 
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C h a rt  2 :     r c nds  in  Independent  Spending 


51.400.000  - 
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It  should  be  noted  that  during  the  years  2002  to  2010,  campaign  finance  laws  changed  from  one 
election  to  the  next,  which  makes  it  difficult  to  determine  trends  in  independent  spending.  The 
graph  shows  a  surge  of  independent  spending  in  2008  and  2010.  compared  to  previous  years. 
There  are  many  factors  that  may  have  contributed  to  this  increase.   Such  factors  include: 
changes  to  the  provisions  of  the  public  fmancing  program;  the  injtmction  against  contribution 
limits  to  comminees  making  expenditures  to  support  or  oppose  local  candidates;"*  more  open 
seats  in  the  Nov  ember  2008  and  2010  elections  than  in  the  previous  elections;  and  the  greater 
availability  of  public  funds  that  may  have  stimulated  a  more  competitive  race. 


\.       Public  Financing  at  a  Glance 

It  is  difficult  to  identify  the  effects  of  the  public  financing  program  on  the  outcome  of  the 
elections.  Although  public  financing  has  now  been  implemented  in  the  2002.  2004.  2006,  2008 
and  2010  elections,  there  are  many  variables  relating  to  these  elections.  In  2002,  elections  took 
place  in  districts  where  only  two-year  terms  had  elapsed.  In  2004,  ranked  choice  voting  was 
implemented,  which  caused  many  prior  constants  to  change,  i.e..  there  were  no  more  nm-off 
elections.  In  2002,  2006  and  2010  the  even-numbered  districts  were  voted  on  whereas  seats  in 
the  odd-numbered  districts  were  voted  on  in  2004  and  2008.  Significant  provisions  of  the  public 
financing  program  changed  over  the  years.  The  threshold  for  qualifying  for  public  financing  and 
the  deadline  for  applying  for  public  financing  were  changed  after  the  2002  public  fmancing 
cycle.  The  maximum  amount  of  public  funds  that  participants  could  seek  was  significantly 
higher  in  2010  and  2008  (it  was  $89,000  in  2010  and  $87,500  in  2008)  than  the  ma.ximum 
amount  available  in  prior  years  (the  amount  available  in  prior  years  was  $43,750).  In  addition, 
the     '        '  ~'  1 ')  public  financing  programs  had  a  provision  whereby  candidates  could  receive 
L'  -  r.aximum  anKHini  if  the  Commission  determined  the  Per  Candidate  Available 

I)i>;  l:  u!x;a  1  imii  lo  be  greater  than  the  initial  disbursement  threshold.  In  2008  and  2010. 


*  In  November  2000,  when  the  voters  approved  the  public  financing  program  by  voting  for  Proposition  O,  they  also 
approved  a  S500  per  contributcM-  per  vear  liniii  on  eontribiKions  to  coniiniticcs  (excluding  candidates"  own  campaign 
comminees)  that  make  expeniiiiures  u'  ^lJl-p^u;  oi  oppose  local  caiuiui.ues  .uui  an  o\erall  contribution  limit  of 
$3,000  per  contributor  to  all  coinniiiiee'  ili.it  iu.ikc  expendiiures  alTecimL;  loe.il  caiulidatcs.  These  sections  (S.F. 
C&GC  Code  §  1.1  14(c)(1)  and  (c)(2: ))  are  currently  not  being  enforced  due  lo  a  preliminary  injunction  issued  on 
September  20,  2007. 
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participating  candidates  were  required  to  abide  by  an  individual  expenditure  ceiling,  which  did 
not  exist  in  prior  years.  In  2008  and  2010,  there  were  additional  filing  requirements  on  persons 
making  third  party  expenditures.  In  conclusion,  it  is  difficult  to  distinguish  between  the  effects 
of  these  factors  from  the  effects  of  the  public  financing  program  on  the  outcome  of  the  elections. 

However,  based  on  the  data  provided  in  this  report  and  reports  of  prior  years,  whenever  an 
incumbent  is  involved  in  an  election,  the  incumbent  wins  regardless  of  whether  the  incumbent  is 
a  participating  candidate.  Generally  in  races  where  no  incumbent  is  involved,  a  participating 
candidate  wins.  The  record  shows  an  increase  in  the  overall  amount  of  public  funds  disbursed 
between  2002  and  2010.  The  record  also  shows  an  increase  in  the  percentage  of  candidates  who 
are  publicly  financed.  This  data  seems  to  indicate  a  trend  towards  greater  acceptance  of  public 
financing  of  candidates  in  elections.  The  table  below  provides  summary  data  of  the  20 1 0 
election  as  well  as  data  from  prior  elections. 


Table  5:  Summary  Data  from  the  2010  and  Past  Elections 


Election  Year 

2002 

2004 

2006 

2008 

2010 

.-Amount  of  Public  Funds  Disbursed 

$281,989 

$757,678 

$216,784 

$1,315,470 

$1,477,713 

Average  Amount  Disbursed  in  General 
Election 

$3 1,332 

$32,943 

$36,131 

$69,235 

$67,169 

Number  of  Seats  up  for  Election 

5 

7 

5 

7 

Number  of  Contested  Seats 

4 

7 

5 

7 

4 

Percentage  of  Candidates  who  were 
Publicly  Financed 

32% 

35% 

23% 

45% 

48'''o 

Percentage  of  Elected  Candidates  who 
were  Publicly  Financed 

60% 

43% 

20% 

71% 

60  % 

Percentage  of  Incumbents  Re-Elected 

100% 

100% 

100% 

100°'o 

Total  Amount  of  Candidate  Spending 

$2,213,316 

$3,654,616 

$1,781,148 

$3,875,551 

S3.581.1~5 

Amount  of  Independent  Spending  (Form 
465 

$261,906 

$251,201 

$543,063 

$1,309,097 

$1,201,294 

APPENDIX:  Overview  of  San  Francisco's  Limited  Public  Financing 
Program 

A.  Introduction 

Under  current  law,  San  Francisco's  limited  public  financing  program  for  candidates 
running  for  the  Board  of  Supervisors  provides  eligible  candidates  up  to  $89,000  in  the 
general  election  (or  up  to  the  amount  of  the  Per  Candidate  Available  Disbursement  Limit 
if  the  Per  Candidate  Available  Disbursement  Limit  is  greater  than  $89,000).  The  total 
annual  cost  of  the  public  financing  program,  including  program  administration,  cannot 
exceed  $2.75  per  year  per  resident  of  San  Francisco. 

B.  Criteria  and  Conditions  for  Qualifying  for  Public  Financing 

In  order  to  qualify  for  public  financing,  a  candidate  for  the  November  20 1 0  election  was 
required  to: 

•  seek  election  to  the  office  of  the  Board  of  Supervisors  and  be  eligible  to  hold  office 
if  elected; 

•  file  Form  SFEC-142(a)  Statement  of  Participation  or  Non-Participation  with  the 
Ethics  Commission  indicating  that  he/she  intends  to  participate  in  the  Board  of 
Supervisors  Public  Financing  Program; 

•  raise  at  least  $5,000  in  qualifying  contributions  fi^om  at  least  75  residents  of  the  Cit\" 
in  contribution  amounts  ranging  from  $  1 0  to  $  1 00; 

•  agree  to  limit  spending  on  his  or  her  campaign  to  no  more  than  his/her  individual 
expenditure  ceiling  of  $143,000  or  as  raised  by  the  Ethics  Commission; 

•  submit  a  declaration  {Form  SFEC-142(b)-l),  a  qualifying  contributions  list  [Form 
SFEC-142(c)-l),  and  supporting  documentation  to  the  Ethics  Conmiission  to 
establish  eligibility  to  receive  public  financing; 

•  be  opposed  by  a  candidate  who  has  qualified  for  pubhc  financing  or  by  a  candidate 
who  has  received  contributions  or  made  expenditures  that  in  the  aggregate  equal  or 
exceed  $5,000; 

•  bear  the  burden  of  proving  that  each  contribution  relied  upon  to  establish  eligibility 
is  a  qualifying  contribution  and  that  all  contributions  received  comply  with  the 
Campaign  Finance  Reform  Ordinance  ("CFRO"); 

•  bear  the  burden  of  proving  that  expenditures  made  with  public  funds  were  used  only 
for  qualified  campaign  expenditures; 

•  not  make  payments  to  a  contractor  or  vendor  in  return  for  the  contractor  or  vendor 
making  a  campaign  contribution  to  the  candidate;  and  not  make  more  than  a  total  of 
50  payments  to  a  contractor  or  vendor  who  has  made  a  contribution  to  the  candidate; 

•  not  accept  any  loans  to  the  campaign  from  anyone  except  the  candidate,  and  not  loan 
more  than  $15,000  of  the  candidate's  own  money  to  his/her  campaign; 

•  agree  to  participate  in  at  least  three  debates  with  opponents; 

•  have  paid  any  outstanding  fines  owed  to  the  City  by  the  candidate  or  any  of  the 
candidate's  campaign  committees; 
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•  have  filed  any  outsianding  statements,  reports  or  forms  owed  to  the  City-  by  the 
candidate  or  an>  of  the  candidate's  campaign  committees;  and 

•  have  no  tlndifiL  '  ;hin  ihe  past  five  years  that  the  candidate  knowingly, 
willfully  or  ini^  :  laicd  ihe  CFRO  or  the  campaign  finance  provisions  of 
the  Political  Reform  Aci. 

(  i-J'  :.;;.-  vvrj  :^n^hibited  from  using  public  funds  to  pay  administrative,  civil,  or 

■\r  for  inaugural  activities  or  officeholder  expenses.  Under  the  law, 
\  .  .  .  .  ...lies  arc  subject  to  a  mandatory  audit. 

C.  Applving  for  Public  Funds 

hi  order  to  be  certified  by  the  Executive  Director  of  the  Ethics  Commission  as  having  met 
the  requirements  to  receive  public  tmancing,  candidates  were  required  to  submit,  along 
with  other  items: 

".r  !aicr  lhan  August  6.  2010,  the  deadline  for  filing  nomination  papers,  a  Statement  of 
:\:r:.^  :;\:i:on  or  Son- Participation  (Form  SFEC- 142(a))  indicating  an  intent  to 
rariicipaic  m  the  public  financing  program;  and 

I  :x~-::nning  February  2  and  no  later  than  August  24,  2010,  a  Declaration  for  Public 
Funds  along  with  a  list  of  qualifying  contributions  (Forms  SFEC-J 42(b)-I  and  SFEC- 
142ic)-l)  and  other  supporting  material. 

Candidates  agreed  to  comply  with  all  the  eligibility  requirements  set  forth  above  by 
signing  and  submitting  the  Declaration  for  Public  Funds.  On  the  accompanying  list  of 
qualifying  contributions,  candidates  were  required  to  include  the  contributor's  full  name, 
street  address,  occupation  and  employer  if  the  contribution  was  $100  or  more;  the  total 
amount  contributed:  the  amount  of  the  contributor's  qualifying  contribution;  the  date  the 
qualifying  contribution  was  received;  the  date  the  qualifying  contribution  was  deposited; 
and  the  deposit  batch  number.  Supporting  materials  include  photocopies  of  the  wriitten 
instruments  used  by  the  contributors  to  make  the  qualifying  contributions,  deposit 
receipts  and  other  items  such  as  evidence  of  San  Francisco  residency.  Claims  for 
additional  public  funds  were  required  to  be  submitted  in  a  similar  manner. 

D.  Formula  for  Disbursing  Public  Funds 

Candidates  who  were  certified  as  eligible  to  participate  in  the  public  financing  program 
received  a  grant  of  $  1 0.000.  After  the  initial  payment  of  $  1 0.000.  candidates  were  able 
to  seek  additional  public  funds  based  on  the  amount  of  matching  contributions  raised  and 
documcnicd  in  limcK  claims  submitted  to  the  Ethics  Commission.'  The  maximum 
amouni  i  t  addnional  public  f\inds  that  candidates  were  able  to  receive  was  $79,000.' 
After  the  initial  payment  of  $10,000.  for  each  dollar  of  matching  contributions  up  to  the 

'  A  matching  contribution  i.s  a  contribution  that  is  not  a  qualifying  contribution  or  a  loan,  is  made  by  an 
individual  who  is  a  resident  of  ^.1!  ^         .    -  iIk  t  iliaii  the  candidate  or  the  candidate's  immediate 
family),  is  not  received  more  ili.i  i  c  ihc  November  election,  and  complies  with  all  the 

requirements  of  the  C FRO  and  ii      i  >    -       :  n.  :julaiioiis. 

"  The  exact  amount  of  funds  avaiiaiilc  lu  each  candidate  may  be  less  than  or  greater  than  $89,000, 
depending  on  the  Per  Candidate  Available  Disbursement  Limit.  Please  see  Section  E  below. 


next  $10,000  that  candidates  raised,  they  received  four  "dollars  from  the  Election 
Campaign  Fund.  Thereafter,  for  each  additional  dollar  of  matching  contributions  raised, 
candidates  received  one  dollar  of  public  funds  until  reaching  the  maximum.  The 
maximum  amount  of  public  funds  a  candidate  could  have  received  until  the  per  candidate 
available  disbursement  limit  was  determined  was  $89,000,  as  shown  in  the  table  below: 


Candidate  raises 

Election  Campaign  Fund  pays 

$5,000  in  qualifying  contributions 

$10,000  (initial  payment) 

Up  to  $10,000  in  matching  contributions 

Up  to  $40,000  (4  to  1  match) 

Up  to  $39,000  ui  matching  contributions 

Up  to  $39,000  (1  to  1  match) 

Total  available  to  a  qualified  candidate 

Up  to  $89,000 

E.  Per  Candidate  Available  Disbursement  Limit 


This  is  the  amount  of  public  funds  available  to  each  candidate  who  has  qualified  to 
receive  public  funding.  On  the  59th  day  before  the  election,  the  Executive  Director  of  the 
Ethics  Commission  divides  the  total  amount  of  non-administrative  funds  in  the  Election 
Campaign  Fund  by  the  total  number  of  qualified  candidates.  The  result  is  the  Per 
Candidate  Available  Disbursement  Limit. 

If  the  per  candidate  available  disbursement  limit  is  less  than  or  equal  to  $89,000. 
candidates  will  have  access  to  funds  from  the  Election  Campaign  Fund  on  a  first-come 
first-served  basis  up  to  a  maximum  of  $89,000.  If  the  Per  Candidate  Available 
Disbursement  Limit  is  greater  than  $89,000,  candidates  will  have  access  to  the  amount  of 
the  Per  Candidate  Available  Disbursement  Limit,  but  no  candidate  may  receive  public 
funds  that  would  cause  him  or  her  to  exceed  his  or  her  Individual  Expenditure  Ceiling. 
For  the  November  2,  2010  election,  the  Per  Candidate  Available  Disbursement  Limit  was 
$293,288. 

F.  Campaign  Spending  Limits 

To  receive  public  funds,  candidates  were  required  to  agree  to  limit  their  spending  to  the 
amount  of  the  individual  expenditure  ceiling,  the  expenditure  ceiling  that  is  established 
for  each  candidate  for  the  Board  of  Supervisors  who  is  certified  by  the  Ethics 
Commission  as  eligible  to  receive  public  funds.  Each  candidate's  individual  expenditure 
ceiling  starts  at  $143,000  and  may  be  raised  under  certain  circumstances.  The  ceiling 
may  be  raised  ui  $10,000  mcrements  if  the  highest  level  of  Total  Supportive  Funds  of  a 
publicly  financed  candidate's  opponents  plus  the  Total  Opposition  Spending  against  such 
publicly  financed  candidate  exceeds  $143,000  by  at  least  $10,000. 

G.  Additional  Reporting  Requirements  for  Participating  and  Non-Panicipating 
Candidates 

All  candidates  for  the  Board  of  Supervisors  were  required  to  file  Form  SFEC-J 52faj-]  if 
they  received  contributions,  or  made  expenditures  that  equaled  or  exceeded  $5,000. 
These  statements  serve  to  inform  the  Commission  of  candidates'  financial  activities  so 
that  the  Commission  could  determine  whether  a  candidate  who  had  apphed  for  public 

3 


financing  met  the  requirement  of  being  opposed  by  a  candidate  who  either  qualified  to 
receive  public  financing  or  received  contributions  or  made  expenditures  of  $5,000  or 
more.  If  the  Ethics  Commission  ceniiled  at  least  one  candidate  for  the  Board  of 
Supervisors  as  eligible  to  recci  \  c  piiplio  funds  in  a  district,  all  candidates  for  the  Board  of 
Supervisors  seeking  otTicc  in  iJie  same  district  were  required  to  file  SFEC-1 52(a)-2 
within  24  hours  of  recci\ing  conir'^buurn.s  or  milking  expenditures  that  equaled  or 
exceeded  $100,000.  Thereafter,  sueii  cimdidates  were  required  to  file  Form  SFEC  152(a)- 
2  within  24  hours  of  each  im\c  ihai  ihe>  received  additional  contributions  or  made 
additional  expenditures  thai  equaled  or  exceeded  $10,000. 

H.  .Additional  Reporting  Requirements  for  Third  partv  Spending 
1p.  -1  disiriei  w  here  the  Ethics  Commission  had  certified  at  least  one  candidate  as  eligible 
10  rece;\  e  public  funds,  any  person  who  made  $5,000  or  more  in  independent 
expenditures,  electioneering  communications,  or  member  communications  that  clearly 
identified  any  candidate  for  the  Board  of  Supervisors,  was  required  to  file  a  statement 
within  24  hours  of  reaching  or  exceeding  tlie  threshold.  These  statements  ser\ed  to 
inform  the  Ethics  Commission  of  Total  Supportive  Fimds  and  Total  Opposition  Spending 
relating  to  candidates  so  that  the  Commission  could  determine  whether  the  individual 
expenditure  ceiling  of  any  candidate  should  be  adjusted. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETfflCS  CO>L\nSSION 
For  the  Meeting  of  April  11,  2011 


1.  Budget. 

The  Commission's  request  an  operating  budget  of  $2,250,000  and  52,000,000  for  the 
Election  Campaign  Fund  for  FY  11-12  has  been  submitted.  The  Mayor  is  expected  to 
propose  his  budget  to  the  Board  of  Supervisors  on  June  1 .  At  this  time,  the  Board  of 
Supervisors  is  expected  to  consider  the  Commission's  budget  on  June  20  and  27.  I  will 
be  working  closely  with  both  the  Mayor  and  the  Board  regarding  the  Commission's 
budget.  Recently,  the  Board  of  Supervisors  approved  legislation  to  appropriate  S 1 .3 
million  from  the  City's  General  Fund  to  the  Election  Campaign  Fund. 


2.  November  8,  2011  Election. 

Thirty-eight  candidates  have  declared  to  run  for  office  in  November  201 1 :  3 1  for 
Mayor,  four  for  District  Attorney  and  three  for  Sheriff.  Three  candidates  for  Mayor 
have  submitted  an  apphcation  for  public  funds.  The  Commission  has  disbursed  a  total 
of  $661,828  to  two  of  these  three  candidates;  the  third  candidate's  application  is 
currently  under  review. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  public  funds  beginning  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 

3.  Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  March  14,  201 1,  the  Ethics  Commission  has  received 
no  new  complaints.  There  are  24  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

8 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

0 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

24 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100*  Fax  (415)  252- 
E-Mail  Address:  ethics.comniission@sfgov.org  Web  site:  http://www.sfethics.org 


4.        Campaiijn  finance  disclosure  program. 

a.  Filintz  deadline.  The  next  filing:  deadline  that  applies  to  all  committees  falls  on  August  1 .  2011 
for  the  First  Semi-.Ajinual  statemcni.  which  covers  the  reporting  period  ending  June  30.  201 1 .  In 
the  interim,  staff  continues  to  recei\c  and  process  campaign  statements  for  other  filing  deadlines. 
SiafTconnni.c^     answer  questions  from  and  conduct  outreach  to  candidates  and  other 
committee  rcproscniam  cs  about  campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribufion  forfeitures.  In  the  FY  10-11,  as  of  March  3 1 .  the 
Commission  collected  a  total  of  $36,1 10  in  campaign  fmance  late  fees  and  forfeitures. 
Outstanding  laic  foes  .md  forfeitures  total  $128,979,  of  which  waiver  requests  are  pending  for 
$93,080;  and  S19.8o9  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


Committee/ 
FUer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Caner  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$1,041 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$2,156 

S1.856 

5 

Omar  KhaJif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

S1.775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

TOTAL 

$19,869 

5.        Revenues  report. 

For  1  Y  10-11.  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  April  6, 
201  1 .  ilic  ( \imniissi(Mi  received  and  deposited  $90,335  as  summarized  below.  The  figure 
reprcscnLs  ct)l  lection  of  approximately  123  percent  of  expected  revenues  for  FY  10-11. 
Revenues  received  and  deposited  as  of  April  6.  201 1 : 
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Source 

Budgeted  Amount  FY 
10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$38,500 

Other  Ethics  General 

$1,000 

$307 

Campaign  Finance  Fines 

$50,000 

$36,110 

Campaign  Consultant  Fees 

$15,000 

$15,650 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Literests  Fines 

$1,000 

$70 

Other  Ethics  Fines 

$1,000 

$1,076 

Campaign  Consultant  Fines 

$1,000 

$2,350 

Total 

$78,000 

96.113 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunshine  Ordinance  Task  Force  (SOTF)  has  mformed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  spring. 

7.  Lobbyist  program. 

As  of  April  1,  201 1,  72  individual  lobbyists  were  registered  with  the  Commission,  hi  FY  10-11, 
total  revenues  collected  to  date  amount  to  $40,550,  which  consist  of  $38,500  in  lobbyist 
registration  fees  and  $2,050  ui  fines.  The  March  201 1  reporting  period  deadline  is  April  15. 
2011. 

8.  Campaign  Consultant  program. 

As  of  April  5,  201 1,  twenty-seven  campaign  consultants  are  active  and  registered  with  the 
Commission.  $15,650  in  registration  fees  and  $2,350  in  late  fmes  have  been  collected  during  the 
2010-201 1  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Wednesday, 
June  15,  201 1.  Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants 
two  weeks  before  the  deadline. 

9.  Statement  of  Economic  Interests  program. 

On  March  7,  21,  31,  staff  facilitated  three  SEI  Trainings. 

Reminder  notices  were  sent  out  on  March  22  to  Filing  Officers  regarding  the  April  1  deadline  for 
SEI-filings  such  as  the  Statement  of  Economic  hiterests  (SEI)  and  the  Sunshine  Ordinance 
Declaration. 

From  January  1  to  March  18,  approximately  286  SEI-related  filmgs  were  entered  into  SFEDS. 
From  March  19  to  April  1,  902  SEI-related  forms  were  filed  with  the  Commission.  Staff 
continues  to  work  on  processuig  the  filings. 
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10.      Outreach  and  Education. 

On  March  siaff  facilitated  a  Statement  of  Incompatible  Activities  Training  for  the  Department 
on  the  Environment. 

On  .April  4.  stall  met  witli  a  delegation  of  21  officials  from  the  Wuhan  Citv^  Bureau  of 
Supervision.  Wuhan  Pro\  ir.cc.  C  hina.  The  group,  which  consisted  of  inspectors  who  oversee 
anti-corruption  programs,  were  in  tlie  I'.S.  to  learn  about  ways  to  control  government  spending, 
prcNcni  corruption  and  improve  government  efficiency,  as  well  as  extending  educational 
opporiuiuues  for  public  employees. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  on  the  Environment  SLA.  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Medical  E.\aminer"s  Office  SLA.  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SLA  Training 

SIA  Training  for  the  Department  of  Building  Inspection 

The  following  are  the  currently  scheduled  live  trainings  for  201 1 : 

Candidates'  Training:  April  12,  June  23,  and  August  9 

SLA  Training  for  the  Fire  Department:  May  1 1 

SLA  Training  for  the  Planning  Department:  May  17  and  June  14 


Respectfully  submitted. 


Jojm/St.  Croix 
Executive  Director 

S:\ED  Report\2011\4,11.2011. doc 
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[DRAFT] 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 


April  11,2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEP 


I. 


Call  to  order  and  roll  call. 


MAY  -5  2011 


Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles  Ward, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Shiasta  Shaikh,  Assistant  Deputy  Director;  Richard  Mo,  Chief  Enforcement  Officer;  Garrett 
Chatfield,  Investigator/Legal  Analyst;  Catherine  Arugmedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney;  Molly  Lee,  Deputy  City 
Attorney. 

OTHERS  PRESENT:  Judy  Melinek,  Judson  True,  Thomas  Picarillo,  John  Gollinger,  Steven 
Brewer,  Adam  Zanala,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Legislation  to  amend  one-year  post-emplo>ment 
restriction,  dated  April  6,2011. 

-  Draft  advice  letter  to  Dr.  Judy  Melinek  regarding  whether  paid  expert  testimony  in  a  judicial 
proceeding  in  San  Mateo  County  violates  the  Statement  of  Incompatible  Activities  of  the  General 
Services  Agency. 

-  Report  on  San  Francisco's  Limited  Public  Financing  Program. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  March  14. 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  April  11.2011. 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 


III.     Consideration  of  legislation  to  amend  San  Francisco  Campaign  and  Governmental 
Conduct  Code  section  3.234  to  allow  an  appointed  former  Mayor  to  obtain  full-time 
City  employment  within  one  year  of  leaving  Mayoral  office. 


None. 


Chairperson  Hur  welcomed  Commissioner  Liu  to  the  Ethics  Commission. 


[DR.\FT] 


l-.\ccuii\c  Director  Si.  Croix  siaicd  that  ihe  Board  of  Supen.isors  submitted  the  amendment  to 
-cciiiM^.  .^^  234  for  approval  b>  the  l-.ihics  Commission.  He  stated  that  staff  included  members  of  the 
Hoard  oi  Supervisors  as  pan  of  ihc  amendment  to  ensure  consistency  within  the  Code.  He  also 
stated  thai  staff  included  an  opuon  for  consideration  by  the  Ethics  Commission  that  would  narrow 
the  scope  of  the  amendment  st^  an  micrim  mayor  would  only  be  allowed  to  return  the  position  he  or 
she  held  prior  to  the  mayoral  appointment. 

Judson  True,  representing  Board  of  Supervisors"  President,  David  Chiu,  stated  that  the  legislation  is 
narrow  ly  crafted  and  that  the  situation  that  this  amendment  addresses  is  a  rare  occurrence. 

Responding  to  Commissioner  Liu's  question  regarding  the  policy  considerations  of  the  amendment, 
Mr.  True  stated  that  the  Board  of  Supervisors  wanted  to  ensure  the  amendment  was  narrowly 
tailored  and  straight- forward. 

Executi\  e  Director  St.  Croix  read  the  proposed  change  to  section  3.234  that  would  allow  a  mayor  or 
a  member  of  the  Board  of  Supervisors  to  return  only  to  a  previously  held  City  position. 

Commissioner  Ward  stated  that  he  was  not  in  favor  of  including  the  Board  of  Supervisors  in  this 
change  to  the  Code.  He  stated  that  the  public  would  not  expect  that,  in  upholding  a  promise  to 
Mayor  Lee.  the  Ethics  Commission  would  choose  to  include  the  Board  of  Supervisors. 

Vice-Chairperson  Studley  stated  that  she  was  in  favor  of  the  narrow  version  which  only  allowed  a 
mayor  to  return  to  his  or  her  previously  held  City  employment.  She  stated  that  it  is  important  that 
the  Ethics  Commission  adopt  a  change  consistent  with  what  the  voters  approved  when  they  adopted 
this  code  section. 

Commissioner  Hayon  and  Commissioner  Liu  both  separately  stated  that  they  also  support  the 
narrower  provision. 

Deputy  City  Attorney  Givner  confirmed  that  the  Mayor  Lee's  previous  position  was  an  appointed 
position  and  would  be  subject  to  re-appointment  by  a  new  mayor.  He  also  stated  that  another  option 
is  to  require  a  cap  so  that  an  interim  mayor  could  accept  a  different  position  as  long  as  the  salary 
that  would  be  received  in  the  new  position  did  not  exceed  the  salary  received  in  the  previous 
position. 

Chairperson  Hur  also  stated  he  supported  the  narrower  provision.  He  also  stated  that  the  salary  cap 
proposal  would  limit  any  risk  of  the  interim  mayor  setting  up  a  "golden  parachute"  while  in  office. 

Commissioner  Liu  slated  she  was  in  favor  of  the  salary  cap  option,  and  also  stated  that  she  would  be 
in  favor  of  including  the  members  of  the  Board  of  Supervisors  in  the  amendment  with  that  cap. 

Chairperson  Ilur  stated  that  the  inclusion  of  the  Board  of  Supervisors  was  unnecessary. 

Commission  Ward  staled  that  finding  an  interim  member  of  the  Board  of  Supervisors  was  likely  a 
iiuich  easier  process  than  an  interim  mayor,  and  that  he  would  not  support  including  members  of  the 
Hoard  o(  Supcr\  isors  in  this  amendment. 
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(DRAFT) 


Public  Comment: 

Thomas  Picarillo  stated  that  voters  are  upset  by  this  proposed  change.  He  stated  that  this  code 
section  was  a  voter  adopted  provision  and  that  any  amendment  must  further  the  purpose  of  the 
chapter.  He  stated  that  the  Supervisors  made  an  illegal  promise  to  Mayor  Lee  and  that  they  are  now 
asking  the  Ethics  Commission  to  ratify  that  promise. 

John  Gollinger  stated  that  he  represented  the  organization  San  Franciscan's  for  Clean  Government, 
and  that  he  was  surprised  to  learn  of  the  proposal  to  include  members  of  the  Board  of  Superv  isors  in 
this  amendment.  He  stated  that  this  provision  has  remained  unchanged  since  its  adoption  in  the 
Charter  in  1932,  and  that  if  the  Ethics  Commission  approves  the  amendment  it  should  consider 
including  a  sunset  provision. 

Chairperson  Hur  stated  that  the  Ethics  Commission  is  trying  to  be  consistent  with  the  will  of  the 
voters. 

Commission  Liu  stated  that  after  listening  to  the  discussion  and  the  public  on  this  issue,  she  was  not 
in  favor  of  including  members  of  the  Board  of  Supervisors  in  this  amendment. 

Motion  11-04-11-1  (StudleyAVard):  Moved,  seconded  and  passed  (5-0)  to  adopt  the 
amendment  as  follows:  Notwithstanding  the  one  year  restriction  to  Subsection  (A),  a  former 
Mayor  who  was  appointed  to  that  office  under  Charter  Section  13.101.5  to  fill  a  vacancy  shall 
be  eligible  for  appointment  to  any  City  employment  provided  that  (i)  the  former  Mayor  did 
not  file  a  declaration  of  candidacy  for  election  to  the  office  of  Mayor  after  being  appointed  to 
that  office,  (ii)  the  former  Mayor  was  employed  by  the  City  immediately  prior  to  assuming  the 
office  of  Mayor,  and  (iii)  the  salary  in  the  first  year  of  the  new  employment  shall  not  exceed 
the  salary  received  by  the  former  Mayor  in  the  City  employment  that  he  or  she  held 
immediately  prior  to  assuming  office  as  Mayor. 

IV.     Consideration  of  letter  to  Dr.  Judy  Melinek,  including  formal  written  advice, 

regarding  section  in.B.3  of  the  Statement  of  Incompatible  Activities  of  the  General 
Services  Agency,  which  prohibits  employees  of  the  Office  of  the  Chief  Medical 
Examiner  from  providing  expert  testimony  in  judicial  proceedings  unrelated  to  their 
official  duties  unless  such  employees  receive  and  advance  written  determination  that 
they  may  do  so. 

Deputy  Executive  Director  Ng  introduced  the  advice  letter. 

Dr.  Melinek  stated  that  the  draft  letter  contains  several  errors.  She  stated  that  it  uas  not  true  that 
employees  were  consulted  during  the  draft  SIA  process.  She  stated  that  it  is  not  incompatible  with 
the  department  to  provide  expert  testimony  in  a  court  proceeding.  She  stated  that  it  is  improper  that 
the  advance  written  determination  requires  a  requestor  to  disclose  potentially  confidential 
information  in  order  to  determine  whether  or  not  it  will  be  approved.  She  stated  that  prior  to  the 
SIA  adoption,  there  was  no  issue  with  providing  expert  testimony  in  a  court  proceeding  in  another 
county.  She  requested  that  the  SIA  be  amended  to  reflect  the  previous  policy. 
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[DR.AFT] 


In  response  to  Commissioner  Liu,  Dr.  Melinek  outlined  her  past  work  providing  expert  testimony. 

In  response  to  Vice-Chairperson  Studley.  Dr.  Melinek  stated  that  she  was  only  aware  of  the  SIA 
requirements  after  it  was  implemented. 

Deputy  Executi\  e  Director  Ng  stated  that  the  SIA  could  not  be  amended  without  going  through  the 
formal  process. 

Vice-Chairperson  Studley  stated  that  the  Ethics  Commission  could  ask  the  department  to  consider 
addressing  and/ or  amending  any  problems  with  the  SIA. 

Chairperson  Hur  stated  that  Dr.  Melinek  appears  to  be  an  exceptional  expert  witness,  but  the  Ethics 
Commission  cannot  provide  the  relief  she  has  requested  without  the  formal  process  to  amend  the 
SIA. 

Public  Comment: 

Steven  Brewer  stated  that  he  retained  Dr.  Melinek  as  an  expert  witness.  He  stated  that  the  SIA  asks 
a  requestor  to  answer  six  questions.  He  stated  that  the  last  question  asks  if  any  party  already  relied 
on  the  requestor's  abilities.  He  stated  that  in  this  case,  he  has  already  relied  on  Dr.  Melinek. 

Adam  Zanala  stated  that  the  SIA  policy  violates  the  First  Amendment  and  that  political  speech  is 
protected. 

Vice-Chairperson  Studley  stated  that  although  the  Ethics  Commission  has  no  ability  to  review  an 
advance  written  determination,  she  would  like  the  Ethics  Commission  to  contact  the  department 
outlining  the  Ethics  Commission's  concerns. 

Chairperson  Hur  directed  staff  to  consult  with  the  General  Services  Agency  regarding  the  SIA. 
Dr.  Melinek  withdrew  her  request  for  formal  advice. 

V.  Staff  presentation  of  public  finance  report. 
Assistant  Deputy  Director  Shaikh  introduced  the  report. 

Chairperson  Hur  and  Vice-Chairperson  Studley  both  thanked  Ms.  Shaikh  and  her  staff  for  the 
excellent  work. 

Public  Comment: 
None. 

VI.  Closed  Session. 
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Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9  (a)  and  (c) 
and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  plaintiff. 

Motion  11-04-11-2  (Ward/  Studley):  Moved,  seconded  and  passed  (5-0)  that  the  Ethics 
Commission  move  into  closed  session. 

The  Ethics  Commission  went  into  closed  session  at  7: 17  PM. 

Public  Comment: 
None. 

VII.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-04-11-3  (Studley AVard)  Moved,  seconded,  and  passed  (5-0)  that  pursuant  to  section 
C3.699-13,  the  Ethics  Commission  finds  that  it  is  in  the  best  interests  of  the  public  not  to 
disclose  its  closed  session  deliberations  re:  anticipated  litigation. 

The  Ethics  Commission  went  into  open  session  at  9:57  PM. 

Public  Comment: 
None. 

VIII.  Minutes  of  the  Commission's  regular  meeting  of  March  14,  2011. 

Motion  11-04-11-4  (Ward/Studley):  Moved,  seconded  and  passed  (5-0)  to  adopt  the  minutes  of 
the  Ethics  Commission's  regular  meeting  of  March  14,  2011. 

Public  Comment: 
None. 

IX.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  there  were  no  highlights  in  this  month's  report. 

Public  Comment: 
None. 

X.  Items  for  future  meetings. 

None. 

Public  Comment: 
None. 

XI.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 
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None. 

Adjournment. 

Motion  1 1-03-1 1-5  (Studley/W  ard):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
adjourn. 

Public  Coniment: 
None. 

The  meeling  adjourned  at  10:00  PM. 
Respecllulh  submitted. 


Garren  Chatfield 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31 12 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
May  9,2011  5:30  P.M. 
and  AGENDA 
,/  Room  408  City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

I.  Call  to  order  and  roll  call. 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

TTT.  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SLA)  for  the  San 

Francisco  Public  Library.  The  Library  has  recommended  changes  to  its  SLA.  A 
staff  report  is  available  at  the  Commission  office  as  well  as  on  the  Commission 
website.  (Discussion  and  possible  action.) 

IV.  Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9 
(a)  and  (c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  existing  litigation. 

Conference  with  Legal  Counsel:  Existing  litigation 
Number  of  cases:  1 

McComish  et  al.  v.  Bennett  et  al.,  U.S.  Supreme  Court  Docket  No.  10-239. 
cert,  granted  Nov.  29,  2010 

V.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion  and 

possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine  Ordinance 
section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held  in  closed 
session  regarding  existing  litigation. 

Motion:  The  Ethics  Commission  finds  that  it  is  in  the  best  interests  of  the  public  (not) 
to  disclose  its  closed  session  deliberations  re:  existing  litigation. 


GOVERNMENT 
DOCUMENTS  DEPT 

MAY -  5  2011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


VI. 


Minutes  of  the  Commission's  regular  meeting  of  April  11,  2011.  (Discussion  and 
possible  action.) 


SF  Ethics  C  ommission  Atjenda  -  May  9.  201 1 


Vn.  Policy  Priorities.  The  Commission  will  discuss  progress  in  the  areas  of  key  policies 

that  w  ere  appro>  ed  at  its  meeting  on  November  9,  2009:  1)  Education  and 
C  ommunication  with  the  General  Public;  2)  Enforcement;  3)  Campaign  Finance;  4) 
Conflicts  of  Interest;  and  5)  Campaign  Consultant  Ordinances.  The  Commission 
will  also  discuss  priorities  for  future  work  in  these  areas  and  possibly  auditing, 
public  finance,  and  budgeting.  This  discussion  is  in  lieu  of  an  annual  retreat. 

Vm.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

acti^  ities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  co>  ers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
,  potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 

(Discussion.) 

EX.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

X-  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 


XI.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  dun  is  to  serve  the  public,  reaching  its  decision  in  full  vi>m'  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people 's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City-  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  ~~24:  by  fax  at  415 
554  '854;  or  by  email  at  sotfiasfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  .Administrative  Code  on  the  Internet, 
hftp;.  H-^-yt. sfsov. ors  sunshine 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  I  an  Ness  .Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
he  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible    In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
enviriinnicntal  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  ma  \  he  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
f  rancisco  Lobbyist  Ordinance  /SF  Campaign  <£  Governmental  Conduct  Code  §  2.100/  to  rc^isicr  ami  rcpon  lahhring  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  (  nn  \c's\  Suite  220,  San 

Francisco,  CA  94102;  telephone  (415)  252-3 100;  fax  (415)  252-3112  and  web  site  wyni:s/i:ov.,>r-j  ethics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  May  4,  2011 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive -director 

Re:  Proposed  amendments  to  SIA  of  San  Francisco  Public  Library 

The  San  Francisco  Public  Library  ("Library")  has  requested  amendments  to  its 
Statement  of  Incompatible  Activities  ("SIA").  A  representative  from  the  Library  v.-ill 
attend  the  Commission's  May  9,  201 1  meeting  to  answer  any  questions.  For  the 
reasons  set  forth  below,  and  because  staff  believes  that  provisions  in  SIAs  should  be 
modified  when  experience  shows  that  they  are  unduly  restricting  employees  from 
engaging  in  activities  that  are  not  actually  incompatible,  staff  recommends  that  the 
Commission  approve  of  the  changes. 

Background 

The  SIA  is  a  statement  that  identifies  outside  activities  that  are  inconsistent, 
incompatible,  or  in  conflict  with  the  duties  of  the  officers  and  employees  of  a  Cirv' 
department,  board,  commission  or  agency.  See  San  Francisco  Campaign  and 
Governmental  Conduct  Code  ("C&GC  Code")  §  3.218.  The  voters  adopted  section 
3.218  as  part  of  Proposition  E  in  November  2003.  That  measure  required  all  Citv- 
departments  to  submit  draft  SIAs  to  the  Ethics  Commission  for  consideration  by 
August  2004.  Based  on  feedback  from  the  Civil  Service  Commission,  which  held 
hearings  on  the  SIAs  from  2004  -  2006,  the  Commission  adopted  a  template — which  it 
amended  several  times — that  sets  forth  standard  language  to  be  included  in  ever/ 
department,  board  and  commission's  SIA.  Between  February  2006  and  September 
2008,  the  Ethics  Commission  held  hearings  to  approve  the  SLA.S  for  all  the  Cit^-'s 
departments,  boards  and  commissions.  Throughout  the  process,  the  Commission's  staff 
and  the  Department  of  Human  Resources  invited  every  City  employee  union  to  anend 
meet  and  confer  discussions  regarding  template  and  department-specific  language.  The 
staff  held  dozens  of  meetings  with  unions  between  October  2006  and  March  2008. 

In  addition  to  listuig  outside  activities  that  are  incompatible,  inconsistent,  or  in  conllict 
with  the  department's  mission,  each  SIA  also  states  that  no  officer  or  employ  ee  may 
use  City  resources  for  non-City  purposes;  or  sell,  use  or  publish,  without  appropriate 
authorization,  non-public  materials  prepared  on  City  time  or  while  using  City  property; 
or  use  his  or  her  City  title  or  designation  in  any  communication  for  private  gain  or 
advantage;  or  receive  any  gift  for  doing  his  or  her  job. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100»  Fax  (415)  252-31 12 
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The  Ethics  Commission  invited  departments  to  add  provisions  to  the  SIAs  governing  only  their 
officers  and  emplr  \  cc^   !  icriirtment  representatives  met  with  Ethics  staff  in  crafting  these 
provisions,  and  deferred  to  the  departments  in  identify  ing  issues  that  required 

special  language  Ml  such  non-template  provisions  were  subject  to  meet  and  confer 

with  the  unions  pi  -  '       r,ai  appro\  al  of  each  SIA  by  the  Ethics  Commission.  The  Commission 
finally  approveii      !.i>i  .  ;  ilic  SIAs  ai  us  meeting  on  September  8,  2008;  and  all  the  SLA.S  took 
effect  30  days  later,  on  Dciobcr  8.  2008. 

Under  section  "  2  i    the  Ethics  Commission  may  amend  any  department's  SLA..  The 
Commissi  :  a  hearing  to  consider  each  amendment.  No  later  than  seven  days  prior  to 

the  hear::  ission  must  provide  notice  to  the  department  that  submitted  the 

a::-c'  :■'  .  -  i  ,s  that  represent  officers  and  employees  affected  by  the  amendment,  and 

:;:.  i  .  p.iniission.  all  of  whom  will  have  an  opportunity  to  make  a  presentation 

rcg. .:  ...::_       pr.  po^cd  amendment.  See  EC  Reg.  3.218-l(c). 

No  amendment  is  operative  until  the  Citv-  has  met  its  meet  and  confer  obligations  under  state 
law.  See  G&GC  Code  §  3.218(b). 

Based  on  the  process  set  for  the  adoption  of  amendments,  the  Commission  will  consider  the  draft 
amendments  at  the  May  9,2011  meeting.  All  the  unions  that  represent  employees  at  the  Library 
and  the  Civil  Ser\  ice  Commission  have  been  notified  of  the  meeting.  If  the  Commission 
preliminarily  approves  the  changes,  the  City  through  the  staff  of  the  Ethics  Commission,  the  City 
.-Xnomey's  Office  and  the  Department  of  Human  Resources  will  engage  in  meet  and  confer  with 
the  affected  unions.  Finally,  the  amendments  -  either  as  preliminarily  approved  by  the 
Commission  or  as  further  modified  based  on  the  meet  and  confer  discussions  -  will  return  for 
further  consideration  and  possible  final  approval  before  the  Commission  at  a  subsequent 
meeting. 

Non-template  language  in  the  Library's  SIA  and  the  Library's  reasons  for  change 

Aside  from  its  mission  statement,  the  non-template  language  in  the  Library's  SLA.  appears  in 
section  III.A.  1 ,  which  sets  forth  five  restrictions  on  activities  of  Library  officers  and  employees. ' 
The  provisions  are  stated  below  in  bold  italic  text.  Following  each  provision,  the  Library  has 
provided  an  explanation_of  why  the  language  should  be  deleted,  in  italic  text. 

a.        \o  officer  of  employee  may  be  employed  by,  or  receive  compensation  from,  an 
individual  or  entity  that  has  a  contract  or  is  a  vendor  with  the  Department  or 
Commission,  or  that  has  had  a  contract  or  was  a  vendor  with  the  Department  or 
Commission  during  the  past  twelve  months.  This  prohibition  does  not  apply  to 
employment  of  or  compensation  received  by  an  officer's  or  employee's  spouse  or 
registered  domestic  partner. 


'  Under  the  SIA,  an  officer  or  employee  may  engage  in  an  activity  proscribed  in  section  III.A.  l(a)-(e)  if  tlie  officer 
or  employee  obtains  an  advanced  written  determination  (AWD)  that  concludes  that  such  activity  is  actually  not 
incompatible,  inconsistent  or  in  confiict  with  the  officer's  or  employee's  duties. 
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Example.  No  officer  or  employee  may  be  employed  by  or  receive  compensation  from 
any  individual  or  entity  that  provides  book  binding  or  book  repair  services  to  the 
Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

Many  Library  staff  are  also  experts  in  their  field  (or  in  a  field  of personal  interest;  and 
quite  a  few  are  published  authors.  For  example,  one  librarian  in  the  arts  reference 
section  has  a  personal  passion  for  dance  and  has  published  two  monographs  on  the 
subject  The  current  SLi  language  suggests  that  the  staff  member  not  be  allowed  to  have 
her  works  published  through  a  publisher  that  sells  books  to  the  Library,  nor  to  a  hook 
vendor  that  sells  books  to  the  Library.  This  was  not  the  intent  of  the  SLi  and 
unreasonably  conflicts  with  the  Library 's  mission  to  collect  broadly  on  all  topics.  It  is 
not  detrimental  to  the  Library  to  have  staff  with  this  expertise  on  a  topic:  it  is  beneficial. 
The  current  language  was  intended  to  prevent  potential  abuse  -  a  staff  member  using  his 
or  her  position  to  solicit  a  publishing  contract,  completing  the  work  during  City  paid 
hours,  or  influencing  the  purchase  of  items  because  he  or  she  is  in  fact  the  author. 
However,  other  language  in  the  SLA  and  State  conflict  of  interest  laws  would  prohibit 
these  inappropriate  activities  and  the  Library 's  collection  purchasing  is  directed  by 
following  a  detailed  Collection  Development  Policy  and  Collection  Plan. 

b.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  writer,  editor  or 
publicist  for,  a  publisher  who  sells  books  to  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

Same  explanation  as  above.  The  Library's  largest  expenditures  outside  of  staffing  are  for 
collections,  purchased  from  publishers  and  book  vendors.  In  addition  to  Library  staff  as 
authors,  we  are  often  asked  to  act  as  editors,  chapter  writers  and  contributors  to 
compiled  works,  particularly  in  the  area  of  library  services  and  the  study  of 
library /information  science.  If  the  work  is  done  on  personal  time,  there  is  no  reason  staff 
should  not  be  compensated  for  this  work.  Further,  the  Library  and  community  benefit 
from  then  being  able  to  add  the  item  to  the  collection  for  public  access.  Inappropriate 
activities  would  be  prevented  by  existing  conflict  of  interest  laws  and  the  other  provisions 
in  the  SIA. 

c.  No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 
exchange  for  compensation  as  a  sales  representative,  purchaser,  programmer,  editor, 
or  publicist  for  a  publisher  of  databases  or  other  electronic  media  if  that  publisher  sells 
such  materials  to  the  Library. 

Library 's  explanation  to  show  why  change  is  necessary: 

This  has  simply  not  been  a  problem  for  the  Library  in  the  past,  and  we  have  no  reason  to 
believe  it  will  become  a  problem.  If  any  staff  member  seeks  to  obtain  outside  work  for  a 
publisher,  the  City's  work  rules  would  apply.  And  existing  conflict  of  interest  rules  other 
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lhan  the  SL4  would  prohibit  that  stajf  member  from  trying  to  influence  any  Library 
decisions  regarding  that  publisher.  The  Library's  internal  policies  address  how  we 
engage  in  collections  activities.  Thus,  this  provision  is  not  necessary. 

iL        \o  employee  or  the  City  Librarian  may  serve,  whether  compensated  or  not,  as  a 

consultant,  exhibition  designer,  or  preparator  for  a  company,  nonprofit  organization, 
artist,  or  artists '  collective  whose  exhibitions  are  booked  into  the  Library. 

Library  s  explanation  to  show  why  change  is  necessary: 

This  provision  prohibits  activities  that  the  department  believes  is  beneficial  to  the  Library 
and  its  staff.  Library  exhibits  staff  have  been  engaged  with  the  non-profit  group  Exhibit 
Envoy  (formerly  the  California  Exhibition  Resource  Alliance  or  CER-4).  which  originally 
starred  through  the  California  Council  for  the  Humanities.  Exhibit  Envoy  is  associated 
wiih  'lunicri^iLs-  high  quality  state  and  national  exhibits  that  focus  on  the  history  of  the 
silUl'  V  c  :(/.';//■.;/  heritage,  often  partnering  with  the  Smithsonian,  California  Historical 
Soc:c:\  Linii  (jfhers.  Exhibits  organized  by  Exhibit  Envoy  are  often  appropriate  for  the 
Library,  per  the  exhibits  policy,  augmenting  and  increasing  the  awareness  of  and 
accessibility  to  the  Library's  collections.  The  provision  prohibits  staff from  working  with 
both  institutions,  though  their  missions  are  complementary. 

e.        No  employee  or  the  City  Librarian  may  be  employed  by,  or  provide  services  in 

exchange  for  compensation  as  an  instructor  for  any  person  or  entity  that  provides 
training  at  the  Library. 

Library  s  explanation  to  show  why  change  is  necessary: 

Again,  the  Library  and  its  staff  benefit  from  staff  doing  the  type  of  work  that  this 
provision  prohibits.  Instruction  for  Bay  Area  library  professionals  is  organized  by  a 
regional  company,  InfoPeople,  that  specializes  in  workforce  development  for  staff  of  all 
types  of  libraries,  including  SFPL  employees.  The  SLA  prohibits  librarians  from  SFPL 
from  participating  with  this  group  as  instructors  or  curriculum  developers,  even  on  their 
own  time  and  even  though  the  activity  does  not  interfere  with  the  Library  or  City.  On  the 
contrary,  staff participation  in  instruction  of  this  sort  would  support  the  Library 's 
connection  to  other  libraries,  enhance  awareness  of  and  use  of  SFPL  collections,  and 
improve  service  to  the  public  regionally. 

Discussion 

In  2004,  the  Library's  staff  proposed  the  provisions  in  section  III.A.l(a)-(e)  to  address  a  concern 
that  officers  or  employees  who  engaged  in  the  above  activities  might  exert  undue  influence  on 
the  government  decisions  regarding  the  Library's  purchases,  exhibits,  and  programs. 

However,  as  set  forth  in  ihc  memorandum  from  City  Librarian  Luis  Herrera  and  the  above 
examples  from  the  1  ibrar\.  experience  with  the  pro\  isions  suggests  that  they  are  unnecessary 
and  burdensome  lor  I  ibr;ir\  sialT.  \lr.  1  lerrcra  stales  that  the  Library  staffs  participation  in  the 
above  activities  does  no[  uiierrere  with  the  I  ibrar\  "s  ability  to  make  governmental  decisions  and 
conduct  outreach  accordiivj  \o  adopted  policies  and  procedures,  adding  that  "such  activities  serve 
lo  enhance  the  expertise  of  lihi  anaiis  and  the  role  of  the  Library  as  a  community  resource  and 
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information  provider."  The  memo  farther  states  that  the  provisions  may  serve  to  hinder  the 
professional  development  and  personal  growth  of  Library-  staff.  The  Library-  also  makes  the  case 
that  potential  abuse  and  undue  influence  can  be  effectively  addressed  through  existing  conflict  of 
interest  laws  and  the  other  provisions  in  the  SLA.,  particularly  the  sections  prohibiting  outside 
activities  that  require  a  time  commitment  that  interferes  with  City-  duties,  the  use  of  City 
resources  for  non-City  purposes,  and  the  use  of  City  title  or  designation  for  private  purpose  or 
gain. 

Staff  Recommendation 

For  the  above  reasons,  following  the  Library's  request,  staff  recommends  deletion  of  the 
provisions  in  section  EI. A.  1  (a)-(e)  from  the  Library's  SIA. 

Li  addition,  staff  recommends  adding  key  Library  policies  in  section  I  of  the  SL\,  which 
identifies  the  laws  and  rules  that  govern  the  conduct  of  officers  and  employees  of  the  Library. 
Staff  understands  that  the  Library  has  worked  with  union  representatives  in  recommending  these 
changes,  and  that  at  least  one  union  plans  to  send  a  representative  to  the  May  9  meeting  to  speak 
in  favor  of  the  changes. 

When  the  Commission  adopted  the  SlAs,  it  did  not  intend  to  set  them  in  stone.  The  Commission 
should  amend  the  SlAs  when  the  experience  of  the  departments  and  employees  show  that  the 
provisions  are  not  serving  their  intended  goals  or  are  unnecessarily  restricting  City  employees 
from  engaging  in  activities  that  are  not  actually  incompatible.  For  the  reasons  cited  by  the 
Library,  staff  recommends  that  the  Commission  approve  the  proposed  amendments  to  the  SLA  of 
the  Library. 


S:\Conflicts  of  Interest\Incompatibility  Statements'Pubiic  LibrarvTOem  to  EC  re  admt  to  SLA  4.2011.doc 
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San  Francisco  Public  Library 


Date:  February  23,  2011 

To:  San  Francisco  Ethics  Commission  c/o  Mabel  Ng,  Deputy  Executive  Director 

From:  Luis  Herrera,  City  Librarian 

Cc:  Jon  Givner,  Deputy  City  Attorney 

Re:  Library  Department  Proposed  Amendment  of  the  Statement  of  Incompatible  Activities 

Pursuant  to  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.218,  the  San 
Francisco  Public  Librar/s  Statement  of  Incompatible  Activities  ("Statement")  was  adopted  in  2008, 
based  upon  proposals  drafted  in  2004  under  previous  Library  administration.  As  a  result  of  further 
review  and  discussion  with  staff,  the  Library  department  management  has  reconsidered  the  effective 
use  and  impacts  of  the  Statement,  particularly  the  detailed  restrictions  included  in  section  III 
"Restrictions  on  Incompatible  Activities"  related  to  authorship,  publishing,  exhibits,  and  instruction. 
While  the  restrictions  in  this  section  seemed  reasonable  in  the  original  version,  we  have  since  identified 
many  examples  of  activities  that  would  be  prohibited  by  the  current  language,  but  that  are,  in  fact, 
compatible  with  the  mission  and  values  of  the  Public  Library,  such  as: 

•  Technical  or  subject/research  knowledge  qualifies  library  staff  to  be  considered  experts  in  a  given 
field.  Librarians  are  often  asked  to  share  this  expertise,  building  upon  the  public  library  value  of 
sharing  information,  providing  resources,  and  promoting  lifelong  learning.  To  this  end,  staff  may 
have  the  opportunity  to  - 

o    Publish  in  monograph  and  journal  (print  and  online)  formats,  related  to  library  services  or  a 

specific  topic  of  expertise; 
o    Participate  in  speaking  engagements  related  to  libraries  or  other  topics  of  interest;  or 
o    Provide  instruction  to  library  professionals,  community  groups,  or  outside  organizations. 

•  Personal  interest  in  other  community  arts/literary  activities,  such  as  memberships  in  a  local  arJst  or 
writers'  collective,  serve  to  broaden  library  staff  understanding  of  and  participation  in  the 
neighborhoods  the  Librar/  serves. 

Library  staff  participation  in  the  above  activities,  apart  from  individual  work  responsibilities,  does  not 
interfere  with  the  Librar/s  ability  to  retain  appropriate  services  from  publishers,  associations, 
instruction  vendors,  nor  does  it  inhibit  efforts  to  reach  out  to  community  organizations,  all  according  to 
adopted  policies  and  procedures.  On  the  contrary,  such  activities  serve  to  enhance  the  expertise  of 
librarians  and  the  role  of  the  Library  as  a  community  resource  and  information  provider. 


Experience  implementing  the  Statement  has  proven  that  potential  abuse  will  be  prevented  effectively 
through  execution  of  the  Statement  as  a  whole  and,  specifically,  by  the  following  requirements,  which 
would  be  maintained  in  a  revised  Statement: 

•  "No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  City  duties."  (page  2;  section  III,  A.,  1) 

•  "Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activity  (regardless  of  whether 
the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be  absent  from  his 
or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment  that  is 
demonstrated  to  interfere  with  the  City  Librarian  or  employee's  performance  of  his  or  her  City 
duties."  (page  3;  section  III,  A.,  2) 

•  "No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities,  telephone, 
computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for  any  non-City 
purpose,  including  any  political  activity  or  personal  purpose."  (page  6;  section  IV,  A.) 

•  "No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on  City 
time  or  while  using  City  facilities,  property  (including  and  without  limitation,  intellectual  property), 
equipment  and/or  materials."  (page  5;  section  IV,  B.) 

•  "No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for  any 
private  gain  or  advantage."  (page  7;  section  IV,  C.) 

•  "No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render  or 
perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of  the  City 
directly  related  to  the  officer's  or  employee's  duties  and  responsibilities,  or  the  processes  of  the 
entity  they  serve."  (page  8;  section  V) 

With  these  restriaions  in  place,  the  Library  proposes  that  Section  III,  A.,  1  "Activities  that  Conflict  with 
Official  Duties,"  be  amended  to  remove  examples  a.  through  e.,  as  well  as  any  references  to  these 
examples.  These  examples  are  unnecessary  to  achieving  successful  implementation  of  the  Statement 
and  may  serve  as  a  hindrance  to  the  professional  development  and  personal  growth  of  Library  staff.  In 
addition,  we  propose  that  key  Library  policies  related  to  the  management  of  Library  collections, 
exhibitions,  and  patron  records  be  referenced  in  the  list  of  "Department  policies  and  State  and  local 
laws  and  rules"  that  govern  staff  conduct  in  the  Statement's  introduction  (section  I). 

A  proposed,  edited  version  of  the  Statement  is  attached. 
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San  Francisco  Public  Libr.\ry  and  COMivnssioiv 

STATEMExNT  of  INCOIVIPATIBLE  ACTIVTTIES 


I.  Introduction 

This  Statement  of  Incompatible  Activities  is  intended  to  guide  officers  and  employees  of  the 
San  Francisco  Public  Library  ("Department"  or  "Library")  and  Library  Commission 
("Commission")  about  the  kinds  of  activities  that  are  incompatible  with  their  public  duties  and 
therefore  prohibited.  For  the  purposes  of  this  Statement,  and  except  where  otherwise 
provided,  "officer"  shall  mean  the  City  Librarian  and  a  member  of  the  Commission;  and 
"employee"  shall  mean  all  employees  of  the  Department. 

This  Statement  is  adopted  under  the  provisions  of  San  Francisco  Campaign  &  Governmental 
Conduct  Code  ("C&GC  Code")  section  3.218.  Engaging  in  the  activities  that  are  prohibited 
by  this  Statement  may  subject  an  officer  or  employee  to  discipline,  up  to  and  including 
possible  termination  of  employment  or  removal  fi-om  office,  as  well  as  to  monetary  fines  and 
penalties.  (C&GC  Code  §  3.242;  Charter  §  15.105.)  Before  an  officer  or  employee  is 
subjected  to  discipline  or  penalties  for  violation  of  this  Statement,  the  officer  or  employee  will 
have  an  opportunity  to  explain  why  the  activity  should  not  be  deemed  to  be  incompatible  with 
his  or  her  City  duties.  (C&GC  Code  §  3.218.)  Nothing  in  this  document  shall  modify  or 
reduce  any  due  process  rights  provided  pursuant  to  the  officer's  or  employee's  collective 
bargaining  agreement. 

In  addition  to  this  Statement,  officers  and  employees  are  subject  to  Department  policies  and 
State  and  local  laws  and  rules  governing  the  conduct  of  public  officers  and  employees, 
including  but  not  limited  to: 

•  Political  Reform  Act,  California  Government  Code  §  87100  et  seq.; 

•  California  Government  Code  §  1090; 

•  San  Francisco  Charter; 

•  San  Francisco  Campaign  and  Governmental  Conduct  Code; 

•  San  Francisco  Sunshine  Ordinance;,  

•  Applicable  Civil  Service  Rules: 

•  SFPL  Collection  Policy  and  Collection  Plan: 

•  SFPL  Exhibitions  Policy  and  Exhibitions  Guidelines: 

•  Library  Bill  of  Rights:  and  the 

•  SFPL  Privacy  Policy.  


Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  applicable  provisions  of 
law,  or  limit  his  or  her  liability  for  violations  of  law.  Examples  provided  in  this  Statement  are 
for  illustration  purposes  only,  and  are  not  intended  to  limit  application  of  this  Statement. 
Nothing  in  this  Statement  stiall  interfere  with  the  rights  of  employees  under  a  collective 
bargaining  agreement  or  Memorandum  of  Understanding  applicable  to  that  employee. 
Nothing  in  this  Statement  shall  be  construed  to  prohibit  or  discourage  any  City  officer  or 
employee  from  bringing  to  the  City's  and/or  public's  attention  matters  of  actual  or  perceived 
malfeasance  or  misappropriation  in  the  conduct  of  City  business,  or  from  filing  a  complaint 
alleging  that  a  City  officer  or  employee  has  engaged  in  improper  governmental  activity  by 
violating  local  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws, 
regulations  or  rules;  violating  the  California  Penal  Code  by  misusing  City  resources:  creating 
a  specified  and  substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties 
required  by  the  officer's  or  employee's  City  position;  or  abusing  his  or  her  City  position  to 
advance  a  private  interest. 
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No  amenci-  .  cm  of  Incompatible  Activities  shall  become  operative  until  the 

Cit>  and  c  -  .  .  .10  meet  and  confer  requirements  of  State  law  and  the  collective 

bargaining  a^i'  - .    c:  . 

If  an  employee  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
employee's  supervisor  or  to  the  City  Librarian.  Similarly,  questions  about  other  applicable 
laws  governing  the  conduct  of  public  employees  should  be  directed  to  the  employee's 
super,  isor  or  the  City  Librarian,  although  the  supervisor  or  City  Librarian  may  determine  that 
the  question  must  be  addressed  to  the  Ethics  Commission  or  City  Attorney.  Employees  may 
also  contact  their  unions  for  advice  or  information  about  their  rights  and  responsibilities  under 
these  and  other  laws. 

If  a  City  officer  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the 
officer's  appointing  authority,  the  Ethics  Commission  or  the  City  .Attorney. 

n.      Mission  of  the  San  Francisco  Public  Library  and  Commission 

The  mission  of  the  San  Francisco  Public  Library  is  to  provide  free  and  equal  access  to 
information,  knowledge,  and  independent  learning  and  the  joys  of  reading  for  our  diverse 
community. 

III.     Restrictions  on  Incompatible  AcTrvrriES 

This  section  prohibits  outside  activities,  including  self-employment,  that  are  incompatible 
with  the  mission  of  the  Department.  Under  subsection  C,  an  officer  or  employee  may  seek  an 
advance  written  determination  whether  a  proposed  outside  activity  is  incompatible  and 
therefore  prohibited  by  this  Statement.  Outside  activities  other  than  those  expressly  identified 
here  may  be  determined  to  be  incompatible  and  therefore  prohibited.  For  an  advance  written 
determination  request  from  an  employee,  if  the  City  Librarian  delegates  the  decision-making 
to  a  designee  and  if  the  designee  determines  that  the  proposed  activity  is  incompatible  under 
this  Statement,  the  employee  may  appeal  that  determination  to  the  City  Librarian. 

A.         RESTRICTIONS  THAT  .APPLY  TO  .A.LL  OFFICERS  AND  EMPLOYEES 

1.       ACTrvrriES  That  Conflict  wtth  Officul  Duties 

No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is 
compensated)  that  conflicts  with  his  or  her  City  duties.  .An  outside  activity  conflicts  with  City 
duties  when  the  ability  of  the  officer  or  employee  to  perform  the  duties  of  his  or  her  City 
position  is  materially  impaired.  Outside  activities  that  materially  impair  the  ability  of  an 
officer  or  employee  to  perform  his  or  her  City  duties  include,  but  are  not  limited  to,  activities 
that  disqualify  the  officer  or  employee  from  City  assignments  or  responsibilities  on  a  regular 
basis.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination 
under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities 
are  expressly  prohibited  by  this  sectionjleser/ed.  


a-  ,  / 

2.      ACTrvrriES  Wtth  Excessive  Time  Demands 

Neither  the  City  Librarian  nor  any  employee  may  engage  in  outside  activity  (regardless  of 
whether  the  activity  is  compensated)  that  would  cause  the  City  Librarian  or  employee  to  be 
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absent  from  his  or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment 
that  is  demonstrated  to  interfere  with  the  Cit\-  Librarian  or  employee's  performance  of  his  or 
her  City  duties. 

Example.  An  employee  who  works  at  the  Department's  front  desk  answering 
questions  from  the  public  wants  to  take  time  off  every  Tuesday  and  Thursday  from 
2:00  to  5:00  to  coach  soccer.  Because  ±e  employee's  duties  require  the  employee  to 
be  at  the  Department's  front  desk  during  regular  business  hours,  and  because  this 
outside  activity  would  require  the  employee  to  be  absent  from  the  ofSce  during  regular 
business  hours  on  a  regular  basis,  the  City  Librarian  or  his/her  designee  may,  pursuant 
to  subsection  C,  determine  that  the  employee  may  not  engage  in  this  activiry. 

3.       AcnvTTiES  That  .\re  Subject  to  Review  by  the  Dep.\iit>ient 

Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  no  otiicer  or  employee  may 
engage  in  an  outside  activity  (regardless  of  whether  the  activity  is  compensated)  that  is  subject 
to  the  control,  inspection,  review,  audit  or  enforcement  of  the  Department.  In  addition  to  any 
activity  permitted  pursuant  to  subsection  C,  nothing  in  this  subsection  prohibits  the  following 
activities:  appearing  before  one's  own  department  or  commission  on  behalf  of  oneself;  filing 
or  otherwise  pursuing  claims  against  the  City  on  one's  ov^ti  behalf:  running  for  City  elective 
office;  or  making  a  public  records  disclosure  request  pursuant  to  the  Sunsiiine  Ordinance  or 
Public  Records  Act.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written 
determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the 
following  activities  are  expressly  prohibited  by  this  section. 

Assistance  in  Responding  to  City  Bids,  RFQs  and  RFPs.  No  officer  or  employee  may 
knowingly  provide  selective  assistance  (i.e.,  assistance  that  is  not  generally  available 
to  all  competitors)  to  individuals  or  entities  in  a  manner  Lhat  confers  a  competitive 
advantage  on  a  bidder  or  proposer  who  is  competing  for  a  City  contract.  Nothing  in 
this  Statement  prohibits  an  officer  or  employee  from  providing  general  information 
about  a  bid  for  a  City  contract,  a  Department  Request  for  Qualifications  or  Request  for 
Proposals  or  corresponding  application  process  that  is  available  to  any  member  of  the 
public.  Nothing  in  this  Statement  prohibits  an  otncer  or  employee  from  speaking  to  or 
meetkig  with  individual  applicants  regarding  the  individual's  application,  provided  ±at 
such  assistance  is  provided  on  an  impaniai  basis  to  all  applicants  who  request  it. 

B.  Restrictions  Th.^t  apply  to  Employees  L\  Specified  Posmovs 

In  addition  to  the  restrictions  that  apply  to  aU  officers  and  employees  of  the  Department. 
unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under 
subsection  C  concludes  that  such  activities  are  not  incompatible,  the  foUowing  activities  are 
expressly  prohibited  by  this  section  for  individual  employees  holding  specific  positions. 

[Reserved.] 

C.  A_Dv.\>-cE  Written  Deteioonation 

As  set  forth  below,  an  employee  of  the  Department  or  the  City  Librarian  or  a  member  of  the 
Commission  may  seek  an  advance  written  determination  whether  a  proposed  outside  activity 
comlicts  with  the  mission  of  the  DepartmenL  imposes  excessive  time  demands,  is  subject  to 
review  by  the  Depanment,  or  is  otherwise  incompatible  and  therefore  prohibited  by  section  EII 
of  this  Statement.  For  the  purposes  of  this  section,  an  employee  or  other  person  seeking  an 
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advance  \v  •  \\  shaJl  be  called  "the  requestor';  the  individual  or  entity  that 

provides  ar  xiermination  shall  be  caJled  "the  decision-maker."' 

1.  I'lkPOSE 

This  subsection  permits  an  officer  or  employee  to  seek  an  advance  written  determination 
rcj,'.'        v-    r       -ri'j.n  or-  mJcr  subsections  A  or  B  of  this  section.  A  written 
^c,  l-at  an  activity  is  not  incompatible  under  subsection  .A  or 

1^  m  any  subsequent  enforcement  action  for  a  violation  of 

i!.:        .    .         .       .  ,  js  presented  in  the  requestor's  written  submission.  A 

urr.c:.  jc.crr  .r.aiA  v.  jji-.iu  t  c\c::un  'Jic  requestor  from  any  applicable  law. 


If  an  individual  has  not  requested  an  advance  written  determination  under  subsection  C  as  to 
whether  an  aciivir,  is  incompatible  with  this  Statement,  and  the  individual  engages  in  that 
activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action  brought 
pursuant  to  this  Statement. 

Similarly,  if  an  individual  has  requested  an  advance  written  determination  under  subsection  C 
as  to  whether  an  activity  is  incompadbie  with  this  Statement  and  the  individual  engages  in 
that  activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement  action 
brought  pursuant  to  this  Statement  if: 

(a)  the  requestor  is  an  employee  who  has  not  received  a  determination  under 
subsection  C  from  the  decision-maker,  and  20  working  days  have  not  yet  elapsed  since 
the  request  was  made;  or 

(b)  the  requestor  is  an  officer  who  has  not  received  a  determination  under  subsection  C 
from  the  decision-maker;  or 

(c)  the  requestor  has  received  a  determination  under  subsection  C  that  an  activity  is 
incompatible. 


In  addition  to  the  advance  written  determination  process  set  forth  below,  the  San  Francisco 
Charter  also  permits  any  person  to  seek  a  written  opinion  from  the  Ethics  Commission  with 
respect  to  that  person's  duties  under  provisions  of  the  Charter  or  any  City  ordinance  relating  to 
conflicts  of  interest  and  governmental  ethics.  Any  person  who  acts  in  good  faith  on  an 
opinion  issued  by  the  Commission  and  concurred  in  by  the  City  .Attorney  and  Disu-ict 
.A^rtomey  is  immune  from  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material 
facts  are  as  stated  in  the  opinion  request.  Nothing  in  this  subsection  precludes  a  person  from 
requesting  a  written  opinion  from  the  Ethics  Commission  regarding  that  person's  duties  under 
this  Statement. 

2.      THE  Decision-Maker 

Decision-maker  for  request  by  an  employee:  An  employee  of  the  Department  may  seek  an 
advance  written  determination  from  the  City  Librarian  or  his  or  her  designee.  The  City 
Librarian  or  his  or  her  designee  will  be  deemed  the  decision-maker  for  the  employee's 
request. 

Decision-maker  lor  request  '  ■  1  ic  (  ity  Librarian  may  seek  an  advance 

written  detcnnmaiion  from  iv  iiiiiii  'ni;. .  The  appointing  authority  will  be 

deemed  the  decision-maker  !■  i    ^  ^  i     .!  i    .m  s  request. 
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Decision-maker  for  request  by  a  member  of  the  Commission:  A  member  of  the  Commission 
may  seek  an  advance  written  determination  from  his  or  her  appointing  authority  or  from  his  or 
her  commission,  or  the  Ethics  Commission.  The  appointing  authority.  Commission  or  Ethics 
Commission  will  be  deemed  the  decision-maker  for  the  member's  request. 

3.  Tboe  Process 

The  requestor  must  provide,  in  writing,  a  description  of  the  proposed  activity  and  an 
explanation  of  why  the  activity  is  not  incompatible  under  this  Statement.  The  written  material 
must  describe  the  proposed  activity  in  sufficient  detail  for  the  decision-maker  to  make  a  fully 
informed  determination  whether  it  is  incompatible  under  this  Statement. 

When  making  a  determination  under  this  subsection,  the  decision-maker  may  consider  any 
relevant  factors  including,  but  not  limited  to,  the  impact  on  the  requestor's  ability  to  perform 
his  or  her  job.  the  impact  upon  the  Department  as  a  whole,  compliance  with  applicable  laws 
and  rules  and  the  spirit  and  intent  of  this  Statement.  The  decision-maker  shall  consider  all 
relevant  written  materials  submitted  by  the  requestor.  The  decision-maker  shall  also  consider 
whether  the  written  material  provided  by  the  requestor  is  sufficiently  specific  and  detailed  to 
enable  the  decision-maker  to  make  a  fully  informed  determination.  The  decision-maker  may 
request  additional  information  from  the  requestor  if  the  decision-maker  deems  such 
information  necessary.  For  an  advance  written  determination  request  from  an  employee,  if  the 
City  Librarian  delegates  the  decision-making  to  a  designee  and  if  the  designee  determines  that 
the  proposed  activity  is  incompatible  under  this  Statement,  the  employee  may  appeal  that 
determination  to  the  City  Librarian. 

The  decision-maker  shall  respond  to  the  request  by  providing  a  written  determination  to  the 
requestor  by  mail,  email,  personal  delivery,  or  other  reliable  means.  For  a  request  by  an 
employee,  the  decision-maker  shall  provide  the  determination  within  a  reasonable  period  of 
time  depending  on  the  circumstances  and  the  complexity  of  the  request,  but  not  later  than  20 
working  days  from  the  date  of  the  request.  If  the  decision-maker  does  not  provide  a  written 
determination  to  the  employee  within  20  working  days  from  the  date  of  the  employee's 
request,  the  proposed  activity  will  be  determined  not  to  violate  this  Statement. 

The  decision-maker  may  revoke  the  determination  at  any  time  based  on  changed  facts  or 
circumstances  or  other  good  cause,  by  providing  advance  written  notice  to  the  requestor.  The 
written  notice  shall  specify  the  changed  facts  or  circumstances  or  other  good  cause  that 
warrants  revocation  of  the  advance  written  determination. 

4.  DETERIVUNATIONS  .\SE  PUBLIC  RECORDS 

To  assure  that  these  rules  are  enforced  equally,  requests  for  advance  written  determinations 
and  written  determinations,  including  approvals  and  denials,  are  public  records  to  the  extent 
permitted  by  law. 

rv.     Restrictions  on  Use  of  City  Resources,  City  Work-Product  and  Prestige 

A.      Use  of  City  Resources 

No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities, 
telephone,  computer,  copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for 
any  non-City  purpose,  including  any  political  activity  or  personal  purpose.  No  officer  or 
employee  may  allow  any  other  person  to  use  City  resources,  including,  without  limitation, 
facilities,  telephone,  computer,  copier,  fax  machine,  e-mail,  intemet  access,  stationery  and 
supplies,  for  any  non-City  purpose,  including  any  political  activity  or  personal  purpose. 
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N' '  :  r.cidental  and  minimal  use  of  City  resources 

Ci  c  ^  I  thing  in  this  subsection  shall  be  interpreted 

or  .  >. ,   I      l:       djiy  rights  or  entitlements  of  employees, 

rc.  .  >  r.>.  .  r  :iw:r  members  under  state  law  or  regulation  or 

pi-:  i  .cciive  bargaining  agreement  to  use  City  facilities,  equipment  or 


iLxampie.  .\n  ol'iicer  or  employee  may  use  the  telephone  to  make  occasional  calls  to 
arrange  medical  appointments  or  speak  with  a  child  care  provider,  because  this  is  an 
incidental  and  minimal  use  of  City  resources  for  a  personal  purpose. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  complying  with  more 
restrictive  policies  of  the  Department  regarding  use  of  City  resources,  including,  without 
limitation,  the  Department's  e-mail  policy.  ' 

B.  Use  of  City  w  ork-Prodlct 

No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate 
authorization,  sell,  publish  or  otherwise  use  any  non-public  materials  that  were  prepared  on 
City  time  or  while  using  City  facilities,  property  (including  without  limitation,  intellectual 
property),  equipment  and/or  materials.  For  the  purpose  of  this  prohibition,  appropriate 
authorization  includes  authorization  granted  by  law,  including  the  Sunshine  Ordinance, 
California  Public  Records  Act.  the  Ralph  M.  Brown  Act  as  well  as  whistleblower  and 
improper  government  activities  provisions,  or  by  a  supervisor  of  the  officer  or  employee, 
including  but  not  limited  to  the  officer's  or  employee's  appointing  authority.  Nothing  in  this 
subsection  shall  be  interpreted  or  applied  to  interfere  with,  restrict  or  supersede  any  rights  or 
entitlements  of  employees,  recognized  employee  organizations,  or  their  members  under  state 
law  or  regulation  or  pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  public 
materials  for  collective  bargaining  agreement  negotiations. 

C.  Use  of  Prestige  of  the  Office 

No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for 
any  private  gain  or  advantage.  The  following  activities  are  expressly  prohibited  by  this 
section. 

1.       Using  City  Business  C.\RDS 

No  officer  or  employee  may  use  his  or  her  City  business  cards  for  any  purpose  that  may  lead 
the  recipient  of  the  card  to  think  that  the  otTicer  or  employee  is  acting  in  an  official  capacity 
when  the  officer  or  employee  is  not. 

Example  of  inappropriate  use.  .An  employee's  friend  is  having  a  dispute  with 
his  new  neighbor  who  is  constructing  a  fence  that  the  friend  believes 
encroaches  on  his  property.  The  friend  invites  the  employee  over  to  view  the 
disputed  fence.  'WTien  the  neighbor  introduces  herself,  the  employee  should 
not  hand  the  neighbor  her  business  card  while  suggesting  that  she  could  help 
resolve  the  dispute.  Use  of  a  City  business  card  under  these  circumstances 
might  lead  a  member  of  the  public  to  believe  that  the  employee  was  acting  in 
an  official  capacity. 

Example  of  acceptable  use.  An  employee  is  at  a  party  and  runs  into  an  old 
friend  who  has  just  moved  to  town.  The  friend  suggests  meeting  for  dinner  and 
asks  how  to  get  in  touch  with  the  employee  to  set  up  a  meeting  time.  The 

Sn  Francuco  Public  L4brary  tnd  Commissian  Statement  of  Incompatible  Activiiies 


San  Francisco  Public  Library  and  Commission  Letterhead 


employee  hands  the  firiend  the  employee's  business  card  and  says  that  he  can  be 
reached  at  the  number  on  the  card.  Use  of  a  City  business  card  under  these 
circumstances  would  not  lead  a  member  of  the  public  to  believe  that  the 
employee  was  acting  in  an  official  capacity.  Nor  would  use  of  the  telephone  to 
set  up  a  meeting  time  constitute  a  misuse  of  resources  under  subsection  A, 
above. 

2.  Using  Ctty  Letterhead,  City  Title,  or  E-Mail 

No  officer  or  employee  may  use  City  letterhead.  City  title.  City  e-mail,  or  any  other  City 
resource,  for  any  communication  that  may  lead  the  recipient  of  the  communication  to  think 
that  the  oliicer  or  employee  is  acting  in  an  olBcial  capacity  when  the  officer  or  employee  is 
not.  (Use  of  e-mail  or  letterhead  in  violation  of  this  section  could  also  violate  subsection  A  of 
this  section,  which  prohibits  use  of  these  resources  for  any  non-City  purpose.) 

Example.  An  officer  or  employee  is  contesting  a  parking  ticket.  The  officer  or 
employee  should  not  send  a  letter  on  City  letterhead  to  the  office  that  issued 
the  ticket  contesting  the  legal  basis  for  the  ticket. 

3.  Holding  Oneself  Out,  Without  authorization.  As  a 
Representative  of  the  Dep.4.rtment 

No  officer  or  employee  may  hold  himself  or  herself  out  as  a  representative  of  the  Department 
or  as  an  agent  acting  on  behalf  of  the  Department,  unless  authorized  to  do  so. 

Example.  An  employee  who  lives  in  San  Francisco  wants  to  attend  a  public 
meeting  of  a  Commission  that  is  considering  a  land  use  matter  that  will  affect 
the  employee's  neighborhood.  The  employee  may  attend  the  meeting  and 
speak  during  public  comment,  but  should  make  clear  that  he  is  speaking  in  his 
private  capacity  and  not  as  a  representative  of  the  Department. 

V.      PROHiBrrioN  on  Gifts  for  Assist.\nce  with  City  Services 

State  and  local  law  place  monetary  limits  on  the  value  of  gifts  an  officer  or  emplovee  mav 
accept  in  a  calendar  year.  (Political  Reform  Act,  Gov't  Code  §  89503,  C&GC  Code  §§  3T- 
101  and  3.216.)  This  section  imposes  additional  limits  by  prohibiting  an  officer  or  employee 
from  accepting  any  gift  that  is  given  in  exchange  for  doing  the  officer's  or  employee's  City 
job. 

No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the 
performance  of  a  specific  service  or  act  the  officer  or  employee  would  be  expected  to  render 
or  perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about  the  processes  of 
the  City  directly  related  to  the  officer's  or  employee's  duties  and  responsibilities,  or  the 
processes  of  the  entity  they  serve. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  owns  season  tickets  to  the  Giants  and  sends  a 
pair  of  tickets  to  an  employee  of  the  Department  in  appreciation  for  the 
employee's  work.  Because  the  gift  is  given  for  the  performance  of  a  service  the 
employee  is  expected  to  perform  in  the  regular  course  of  City  duties,  the 
employee  is  not  permitted  to  accept  the  tickets. 

Example.  A  member  of  the  public  requests  assistance  in  resolving  an  issue  or 
complaint  that  is  related  to  the  City  and  County  of  San  Francisco,  but  that  does 
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not  directly  involve  the  Department.  The  employee  directs  the  member  of  the 
public  to  the  appropriate  department  and  officer  to  resolve  the  matter.  The 
member  of  the  public  offers  the  employee  a  gift  in  appreciation  for  this 
assistance.  The  employee  may  not  accept  the  gift,  or  anything  of  value  from 
anyone  other  than  the  City,  for  providing  this  ^d  of  assistance  with  City 
services. 

c  ^ame  meaning  as  under  the  Political  Reform 
mil.  (See  Gov't  Code  §§  82028,  89503;  2  Cal. 
.  ,;:  ,  iL.  jnderthe  .A.ct  a  gift  that,  within 30  days  of 
-  ;  .lie  .  i.iccr  or  employee  to  a  501(c)(3)  organization  or 
c.'U  without  the  officer  or  employee  taking  a  tax  deduction  for 
■  od  to  have  been  accepted.  In  addition  to  the  exceptions 
.  I  ;  :    in  this  Sllatement  shall  preclude  an  employee's  receipt  of  a  bona 
nussion  to  a  testimonial  dinner  or  similar  event,  to  recognize  exceptional 
u  vee,  and  which  is  not  provided  in  return  for  the  rendering  of  service  in  a 
ijch  awards  are  subject  to  the  limitation  on  gifts  imposed  by  the  Political 
ai  law. 

In  addition,  the  following  gifts  are  de  minimis  and  therefore  exempt  from  the  restrictions  on 
gifts  imposed  by  section  V  of  this  Statement: 

i.  Gifts,  other  than  cash,  with  an  aggregate  value  of  $25  or  less  per  occasion;  and 

ii.  Gifts  such  as  food  and  drink,  without  regard  to  value,  to  be  shared  in  the  office 
among  officers  or  employees. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $15  basket  of  fi^iit  to  an  employee  as  a 
holiday  gift.  .Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  employee  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  employee  may  accept  the  fruit  because  the  value  is  de 
minimis.  (Because  the  reporting  requirement  is  cumulative,  an  employee  may 
be  required  to  report  even  de  minimis  gifts  on  his  or  her  Statement  of 
Economic  hiterests  if,  over  the  course  of  a  year,  the  gifts  equal  or  exceed  $50.) 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives 
assistance  from  the  Department  sends  a  $150  basket  of  finit  to  the  Department 
as  a  holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  Department  is  expected  to  perform  in  the  regular 
course  of  City  duties,  the  Department  may  accept  the  fruit  basket  because  it  is  a 
gift  to  the  office  to  be  shared  among  officers  and  employees. 

VI.       AMENDMENT  OF  STATEMENT 

Once  a  Statement  of  Incompatible  .Activities  is  approved  by  the  Ethics  Commission,  the 
Dcrarmcni        ^iii^icc;  \c  '.he  aprnn  al  of  the  Ethics  Commission,  amend  the  Statement. 
((A'  •  n.  the  Ethics  Commission  may  at  any  time  amend  the 

S;.!  iicment  of  Incompatible  Activities  or  any  amendment 

the-  :  c  City  and  County  of  San  Francisco  has  satisfied  the 

mcL'.  i:  ^:     I       L,.uiic:i.i.iii  -i  ^i.iic  law  and  the  collective  bargaining  agreement. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Memorandum 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

Re:  PoHcy  Priorities 

Date:  May  4,  2011 


Following  are  the  policy  priorities  adopted  by  the  Commission  for  last  year. 

1 .  Education  and  Communication  with  the  General  Public 

2.  Enforcement 

3 .  Campaign  Finance 

4.  Conflicts  of  Interest 

5.  Campaign  Consultant  Ordinance 

While  these  areas  are  always  in  the  Commission' s  focus,  the  current  fiscal  year  presents 
three  additional  challenges  that  may  affect  the  Commission's  decisions  on  priorities. 
First,  after  a  great  deal  of  staff  work  and  Commission  consideration,  a  complete  review 
of  the  Campaign  Consultant  Ordinance  has  been  completed  and  the  measure  is  pending 
before  the  Board  of  Supervisors  and  vvdll  appear  on  the  ballot  in  No\'ember.  Second, 
candidates  are  already  very  active  for  the  20 11  Mayoral  race,  and  staff  is  ^"er^•  bus}- 
administering  the  Mayoral  Public  Finance  program.  Due  to  non-participation  in  the  last 
cycle,  this  is  the  first  time  staff  is  executing  the  Public  Financing  mode  on  such  a  large 
scale.  Finally,  there  is  one  staff  vacancy  and  one  staff  member  on  extended  disabilit}', 
and  two  long-term  staffers  are  expected  to  leave  in  the  foreseeable  future. 

With  these  observations  in  mind,  my  recommendations  for  Commission  priorities  this 
year  are: 

1 .  Mayoral  Public  Financing  Program  -  staff  has  to  be  read}-  for  an  intensified 
season  of  what  is  already  a  very  busy  program  that  is  highl}-  technical  and 
difficult  to  administer.  Additional  complications  may  well  result  pending  the 
Supreme  Court's  McComish  decision.  This  will  perhaps  entail  sv^ift  and 
complicated  changes  to  how  the  program  is  administered  in  mid-election. 

2.  Campaign  Consultant  Ordinance  -  once  the  Commission's  proposal  for  the 
ballot  is  ratified,  the  Commission  may  no  longer  express  an}'  public  opinion  for 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102*  Phone  (415)  252-3 1 00  •  Fax  (415)  252-5 1 12 
E-Mail  Address:  ethics.comniission@sfgov.org  Web  site:  sfethics.org 


or  against  the  ballot  measure;  the  measure  must  speak  for  itself.  If  it  passes,  the 
Commission  will  then  need  to  adopt  regulations  to  go\  em  the  program  and  staff  will  have 
to  implement  the  new  procedures,  including  the  development  of  software  to  integrate  the 
new  program  into  our  current  Online  Filing  System.  Should  the  measure  fail,  the 
Commission  may  opt  to  "return  to  the  drawing  board." 

3.  Staff  building  -  in  prior  discussions,  the  Commission  has  acknowledged  that 
une.xpectedh-  high  staff  turnover  made  it  necessar>'  to  allow  time  for  staff-building.  The 
long-term  stabilit>'  and  capability  of  the  staff  requires  that  newer  employees  develop  a 
deft  understanding  of  the  laws  we  oversee  and  a  stable  performance  record  that  the 
Commission  -  and  the  public  -  can  coimt  on.  It  also  requires  that  long-term  staff  feel 
supported  and  energized  in  their  duties  and  that  all  staff  reflect  high  morale  and 
satisfaction  in  order  to  achieve  maximum  productiN'irs'. 

4.  Education  and  Outreach  -  the  Commission  has  frequently  restated  its  commitment  to  this 
area  and  conducted  several  discussions  about  it  last  year,  essentially  reaching  the 
conclusion  that  work  in  this  area  is  satisfactor}'  but  that  it  is  an  eternal  priorit)'. 

The  Commission  ne\'er  stops  reviewing  campaign  finance  laws  and  regulations,  consistently 
performs  research  and  outreach  on  conflict-of-interest  issues,  and  is  always  mindful  of  the  need 
for  quality  enforcement.  It  is  a  policy  decision  for  the  Commission  to  decide  if  any  of  these 
should  be  on  the  priorit}'  list  for  the  coming  year. 


Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTrVT  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COM>nSSION 
For  the  Meeting  of  Mav  9,  2011 


1.  Budget- 
As  mentioned  previously,  the  Mayor  is  expected  to  propose  his  budget  to  the  Board  of 
Supervisors  on  June  1 .  The  Commission  has  requested  an  operating  budget  of 
$2,250,000  and  $2,000,000  for  the  Election  Campaign  Fund  for  FY  1 1-12.  The  Board 
is  scheduled  consider  the  Commission's  budget  on  June  20  and  27.  I  will  continue  to 
work  closely  with  both  the  Mayor  and  the  Board  regarding  the  Commission's  budget. 

2.  November  8,  2011  Election. 

Four  candidates  for  Mayor  have  submitted  an  appUcation  for  public  funds.  The 
Commission  has  disbursed  a  total  of  $1,173,523  to  three  of  these  four  candidates;  the 
fourth  candidate's  application  is  currently  under  review. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  pubhc  funds  beginning  February-  8.  In  order  to  receive  pubUc  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 


3.        Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  April  1 1,  201 1,  the  Ethics  Commission  has  received  no 
new  complaints.  There  are  24  pending  complaints  alleging  violations  within  the  Ethics 
Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

8 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

0 

Campaign  Consultant  Ordinance 

Sunshine  Ordinance 

9 

TOTAL 

24 
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4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  next  tiling  deadline  that  applies  to  all  committees  falls  on  August  1 ,  2011 
for  the  First  So '    ^  ■    '    which  covers  the  reporting  period  ending  June  30,  201 1.  In 
the  interim.  sLi  .  ar.d  process  campaign  statements  for  other  filing  deadlines. 
Staff  continues  u  .ii-.N\^er  ^ncsiions  from  and  conduct  outreach  to  candidates  and  other 
committee  representatives  about  campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  10-11,  as  of  April  30,  the 
Commission  collected  a  total  of  $38,547  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $13 1.416.  of  which  waiver  requests  are  pending  for 
$93,080;  and  $21,569  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR  ).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johimie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

AlLx 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$1856 

SI. 556 

5 

Omar  KJialif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2.7"5 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/1 1 

$2,000 

$2,000 

$2,000 

TOTAL 

$21,569 

5.        Revenues  report. 

For  I-  Y  10-11.  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  May  4,  201 1, 
the  Commission  ruccixcd  and  dcpi^sikd  S^)S.7(>3  as  summarized  below  .  The  figure  represents 
collection  of  apprf\iinaiel>  \2(^  pereeiu  iW' expeelei,!  re\er,ues  tor  I  ^'  K^-l  I. 
Revenues  received  and  deposited  as  of  Ma\  4,  201  1 : 
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Source 

Budgeted  Amount  F\ 
10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$41,050 

Other  Ethics  General 

SI. 000 

$307 

Campaign  Finance  Fines 

$50,000 

$36.1 10 

Campaign  Consultant  Fees 

$15,000 

$15,750 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Literests  Fines 

$1,000 

$70 

Other  Ethics  Fines 

$1,000 

$1,076 

Campaign  Consultant  Fines 

$1,000 

$2,350 

Total 

$78,000 

$98,763 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunshine  Ordinance  Task  Force  (SOTF)  has  informed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  spring. 

7.  Lobbyist  program. 

As  of  May  1,  201 1,  73  individual  lobbyists  were  registered  with  the  Commission,  hi  FY  10-11, 
total  revenues  collected  to  date  amount  to  $41,050,  which  consist  of  $39,000  in  lobbyist 
registration  fees  and  $2,050  in  late  fines.  The  April  201 1  reporting  period  deadline  is  Mav  16. 
2011. 

8.  Campaign  Consultant  program. 

As  of  May  2,  201 1,  28  campaign  consultants  are  active  and  registered  with  the  Commission. 
$15,750  in  registration  fees  and  $2,350  in  late  fines  have  been  collected  during  the  2010-201 1 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Wednesday.  June  15. 
201 1.  Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  two  weeks 
before  the  deadline. 

9.  Statement  of  Economic  Interests  program. 

Between  March  19  and  May  2,  staff  entered  210  SEI-related  filings  into  SFEDS.  Staff  continues 
to  work  on  processing  the  filings. 

10.  Outreach  and  Education. 

On  April  12,  staff  conducted  a  Candidates'  Training  which  covered  filing  requirements  for 
potential  candidates  for  the  City  elective  offices  of  Mayor,  District  Attorney,  and  Sheriff.  This 
training  focused  on  campaign  finance  requirements  that  apply  to  candidates  for  all  Cit>-  elective 
offices  and  provided  an  overview  of  the  Mayoral  public  financing  program. 
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c  ::x>;r  pcr^  of  the  Parliament  of  Poland,  who  were  in  the  United 
.:r.cnrN  Irdcmaiional  Visitor  Leadership  Program.  The  group 
cihics  and  local  government  in  general. 


.    .  '.-cond  interested  persons  meeting  regarding  possible  changes  to 
I  ii\iinancc.  "^lalT expects  to  present  proposed  amendments  to  the 

I,  .  _  >  i:  m  the  near  lutiire. 

The  Commission  continues  to  offer  trainings  on  Statements  of  hicompatible  Activities  to  City 

Tlx  ^      \vep  \  ideo  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SLA.  Training 

Candidates"  Training  (new) 

Ceivir  (ler  -  (  uTice  SLA  Training  (new) 

Deparur.eni  on  the  Environment  SLA  Training  (revised) 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training  (new) 

Medical  Examiner's  Office  SLA.  Training  (revised) 

Non-Candidate  Recipient  Committee  Training 

Public  LTilities  Commission  SLA  Training  (revised) 

SLA  Template  Language  Training  (new) 

The  following  are  the  currently  scheduled  live  trainings  for  2011 : 

Candidates"  Training:  June  23,  and  August  9 

SLA  Training  for  the  Fire  Department:  May  1 1 

SLA  Training  for  the  Planning  Department:  May  17  and  Jime  14 


Respectfully  submitted. 
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Draft  Minutes  of  May  9,  201 1  Meeting 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
May  9,  2011 
Room  408,  Cit>-  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

I.    Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:37  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

JUN  -  9  2011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COiVCVflSSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Dorothy  S.  Liu,  Commissioner;  Charles  Ward.  Commissioner.  Commissioner 
Hayon  was  absent. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deput\-  Executive  Director; 
Catherine  Argumedo,  Investisator/Legal  Analvst 

I  OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  Cit>-  Attorney. 

r<j f  A    'OTHERS  PRESENT:  Jill  Bourne,  Dr.  Judy  Melinek,  David  Pilpel,  Richard  Hansen,  and  other 
unidentified  members  of  the  pubhc. 

MATERL\LS  DISTRIBUTED: 

-  Proposed  amendments  to  the  Statement  of  Incompatible  Activities  (SLA)  for  the  San  Francisco 
Pubhc  Library,  dated  May  4,  201 1 . 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  April  11, 
2011. 

-  Memorandum  re:  policy  priorities  from  the  Executive  Director,  dated  May  4,  201 1 . 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  May  9,  201 1. 


n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission 

Dr.  Judy  Melinek,  from  the  Office  of  the  Medical  Examiner,  stated  that  she  had  appeared  at 
April  1 1,  201 1  meeting.  She  stated  that,  at  that  meeting,  she  had  alerted  the  Commission  of  her 
office's  practice  of  ignoring  subpoenas.  She  stated  that  there  have  been  informal  meetings  with 
Dr.  Hart  and  acting  City  Administrator  Brown,  but  that  there  have  been  no  instructions  to  change 
the  SIA.  She  stated  that  Dr.  Hart  stated  she  would  not  change  the  SLA.  without  wTinen 
instruction.  Dr.  Melinek  stated  that  Dr.  Hart  denied  her  request  for  AUT)  to  testify-  in  a  case  in 
Napa  County.  She  stated  that  the  Medical  Examiner's  policy  was  a  First  .Ajnendment 
infringement.  She  stated  that  she  had  reasons  to  believe  that  she  was  being  singled  out  because 
of  her  request  from  last  month.  She  stated  that  other  professionals,  such  as  investigators, 
toxicologists,  and  medical  examiners,  also  feel  the  same  way.  She  also  provided  written 
testimony  from  another  employee  at  the  Office  of  the  Medical  Examiner. 
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Draft  Minutes  of  May  9,  201 1  Meeting 


A  member  of  the  public  stated  that  he  has  been  doing  some  thinking  about  what  ethics  means. 
He  stated  that  the  rules  apply  to  people  you  know  and  people  you  don't  know.    He  stated  that 
people  had  an  investment  in  society,  regardless  of  class  or  economic  status.  He  stated  that  no 
one  can  afford  not  to  care  about  how  other  people  are  treated.  He  stated  that  he  made  these 
comment>       ^     '^c  [hm  the  Jewelle  Gomez  complaint  would  be  heard  soon.  He  stated  that  the 
rules  mu-  :  '.ne  board.  He  stated  if  we  give  status  to  friends,  those  friends  have 

bought  th.:;     ^ :  ; 

Richard  Hansen  stated  that  he  was  speaking  as  a  private  citizen  and  that  was  not  paid  to  be  at  the 
meeting.  He  stated  tJiai  '  ^  '  .  '  i'nings  about  the  Snow  Lake  fiasco.  He  stated  that,  in  recent 
months,  there  has  been  -  n  about  how  contractors  have  been  selected  at  Treasure 


Island.  He  siated  ihai        .      r^.riicd  that  individuals  were  being  paid  $500  for  testifying  at  a 
public  hea:  :::.;.  !  ic  -ii-:L:cNiCL!  inai  C  it)  lobbyists  should  carry  identification  and  gave  an  example 
of  a  medaiiu  r.  cacii  !orr>  ;sl  coiiiJ  wear.  He  also  suggested  that  the  lobbyist  carry  an  envelope 
that  stated  how  much  s,he  was  being  paid. 

Paul  Currio'-  '  '..uo  for  Mayor  in  201 1.  stated  that  he  was  opposed  to  the  adoption  of  the 

draft  mini.  i  ;:  201 1  meeting.  He  reminded  the  Commissioners  that  they  have  a 

fiduciar.  .  ..     lers  of  San  Francisco.  He  disagreed  with  the  Commission's  decision 


permining  tlie  cuneni  Mayor  to  return  to  his  previous  job. 

Chairperson  Hur  stated  that  the  Commission  cannot  address  items  not  on  the  agenda. 

in.  Proposed  Amendments  to  the  Statement  of  Incompatible  Activities  (SIA)  for  the  San 
Francisco  Public  Library. 

Deputy  Director  Ng  addressed  the  Commission.  She  stated  that  several  provisions  that  had  been 
adopted  were  not  working  and  suggested  that  the  Commission  consider  making  changes  in  the 
Library's  SLA..  She  stated  that  the  Deupty  City  Librarian  was  available  to  answer  questions. 

Commissioner  Liu  asked  whether  there  had  been  requests  for  advanced  written  determinations  in 
the  department.  Deputy  City  Librarian  Jill  Bourne  stated  that  there  has  been  one  request.  Ms. 
Bourne  stated  that  the  fact  that  the  advanced  written  determination  process  has  not  been  utilized 
was  a  concern  for  the  Library.  She  stated  that  some  decisions  had  been  made,  for  example, 
cancelling  exhibits,  because  of  the  SIA.  so  there  has  been  a  public  serv  ice  impact.  She  stated 
that  there  is  now  an  increased  awareness  in  the  Library.  She  also  stated  that  the  request  for 
advanced  written  determination  had  been  approved. 

Commissi'       '  thai  she  anticipated  that  local  and  state  conflict  of  interest  laws 

would  tak.  ;    'iiccrii^.  \Is.  Bourne  stated  that  the  Library  has  a  detailed  collection 

plan.  She  siaicu  inai  mere  arc  other  documents  that  will  be  added  to  the  SL\  that  would  dictate 
how  the  Library  spends  its  resources. 

The  Commissioners  discussed  hypothetical  siuiaiicMis  where  Library  resources  could  be  niisiised. 
including  where  someone  in  charge  of  pinv  hasiiiL'  books  from  a  particular  publisher  or  ehoosing 
an  exhibit  for  the  I  ibrary  may  have  a  contliei  with  the  proposed  vendor(s).  Ms.  Ng  stated  that 
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all  officers  and  employees  are  also  subject  to  the  Political  Reform  Act  and  would  therefore  be 
prohibited  from  engaging  in  a  governmental  decision  in  which  s/he  had  a  financial  interest. 

Commissioner  Ward  stated  bis  opposition  of  eliminating  the  SLA.  provisions  for  the  Librarv'.  He 
presented  a  situation  where  someone  may  be  responsible  for  making  decisions  regarding  a 
particular  vendor,  where  s/he  may  be  moonlighting  for  that  vendor. 

Ms.  Ng  stated  that  the  general  conflict  of  interest  rules  govern  financial  activities  of  Cit>'  officers 
and  employees.  She  stated  that  the  SLA.S  go  beyond  those  general  rules  and  deal  with  the  use  of 
City  resources.  She  presented  an  example  of  what  is  included  in  an  SIA  that  is  not  included  in 
the  local  conflict  of  interest  laws:  no  one  can  be  paid  by  a  third  party  for  performing  his/her  City 
job. 

Commissioner  Ward  expressed  concern  that  someone  (ex.  City  purchasing  agent)  would  have  a 
financial  interest  due  to  being  a  consultant  for  a  vendor.  Ms.  Ng  stated  that  there  are  narrow- 
exceptions,  but  that  person  would  have  a  conflict  of  interest.  She  stated  that  if  someone  receives 
a  gift  of  S420  or  more  or  $500  in  income  firom  a  source  or  an  investment  of  $2,000  or  more  in  a 
source,  that  person  is  prohibited  from  engaging  in  a  governmental  decision  regarding  that  source. 
Commissioner  Liu  asked  whether  that  person  would  be  required  to  disclose  that  fmancial 
interest.  Ms.  Ng  stated  that  that  person  would  be  required  to  disclose  it  in  either  meeting  minutes 
or  in  the  file. 

Chairperson  Hur  asked  what  in  the  SL-A  did  not  meet  the  original  expectations  of  the  Librarv-. 
Ms.  Bourne  stated  that  the  Library  administration  was  completely  different  in  2004.  when  it  was 
discussed.  She  stated  that  there  was  not  a  lot  of  staff  input  at  that  tune  and  that  the  SLA  now 
prohibits  reasonable  activities.  She  gave  an  example  of  a  staff  member  who  is  an  artist  in  the 
community.  She  stated  that  this  staff  member  is  part  of  a  residence  that  requires  panicipation  in 
art  exhibits,  which  is  banned  by  the  SIA. 

Pubhc  Comment: 

A  member  of  the  public  offered  to  lend  others  his  stopwatch.  He  stated  that  the  Library 
Commission  approved  an  SLA.  on  July  15.  2004  and  that  it  has  not  been  withdraw-n.  He  stated 
that  people  may  be  interested  in  weighing  in  on  what  kind  of  SL\  the  Library-  should  have.  He 
stated  that  the  Ethics  Commission  should  ask  for  the  Library-  Commission's  comments.  He 
stated  that  the  Library  was  the  quintessential  example  of  incompatible  activities.  He  stated  that 
they  conduct  fundraising. 

Andrea  Grimes,  who  works  in  special  collections  at  the  Library,  is  an  officer  in  the  Librarians" 
Guild.  She  stated  that  the  original  SLA  was  approved,  but  that  Library  staff  did  not  have 
adequate  or  appropriate  input  until  now.  She  stated  that  the  document  presented  to  the  Ethics 
Commission  has  been  worked  on  in  coordination  with  Library  staff,  the  Library  Commission, 
and  the  union.  She  stated  that  she  is  representing  the  union  and  that  there  has  been  a  long  bond 
of  trust  with  the  public.  She  stated  that  there  was  a  code  of  ethics,  which  was  promulgated  by 
the  Professional  Library  Association.  She  also  stated  that  she  approved  these  changes. 
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Da\id  Pilpel  stated  that  he  is  speaking  in  support  of  the  SIA  changes.  He  stated  that  he  did  not 
object  to  adding  the  ALA  code  of  ethics  and  stated  that  the  referenced  policies  are  on  the 
Librarv-'s  website.  He  stated  that  there  was  an  interest  in  including  specific  items  for  each 
department,  but  that  it  may  not  be  necessary  if  the  items  are  covered  elsewhere. 

Chairperson  Hur  asked  what  indication  \  l:  Pi  ;-ci  nad  that  it  is  no  longer  needed.  Mr.  Pilpel 
staled  that  the  Library  had  some  legitin.aLc  coiKcrns.  such  as  the  artist's  living  situation  or 
someone  who  has  written  a  book.  He  stated  that,  in  those  cases,  there  is  not  a  concern  of  undue 
influence  or  that  the  activity  should  be  deemed  incompatible.  He  also  stated  that  he  was  not 
being  paid  to  make  these  statements. 

Commissiopo:-  "^r.xl'c  asked  what  the  Library  Commission's  role  was  in  the  changes.  Ms.  Ng 
stated  tha;  ■  -  f  the  various  commissions  was  not  necessary,  but  that  there  were  many 

changes  ar...    ^  ^     -    :  om  2004  to  2008.  when  the  SIAs  were  adopted.  She  stated  that  what 
was  approv  cd  m  2l)U4  is  not  the  same  version  that  exists  today.  She  stated  that  if  the  commission 
decides  to  approve  the  changes,  then  the  draft  version  could  be  provided  to  the  Library 
Commission. 

Chairperson  Hur  asked  whether  any  of  the  instances  involved  officers  of  the  Library.  Ms. 
Bourne  stated  that  none  of  die  Commissioners  or  the  City  Librarian  was  involved  in  any  of  these 
instances.  Chairperon  Hur  asked  whether  the  Library  would  object  if  the  SLA  were  restricted  to 
officer-  onl;    Ms.  Bourne  stated  that  she  would  want  to  review  that  idea,  but  the  intent  of  the 

re\:-i«  r.-  ■A:i>  lor  the  employees. 

Chairperson  Hur  stated  that  the  perception  issue  is  a  concern.  Commissioner  Ward  stated  that  he 
would  only  support  changes  if  SIA  provisions  remained  in  place  for  the  Library  officers.  Mr.  St. 
Croix  suggested  changing  the  language  for  employees  and  leaving  the  SIA  provisions  for 
Commissioners  and  the  City  Librarian.  Commissioner  Liu  asked  whether  the  advanced  written 
determination  process  would  still  exist,  and,  if  so,  who  would  sign  it  for  the  City  Librarian.  Ms. 
Bourne  stated  that  the  Mayor  would  approve  that  request.  Mr.  St.  Croix  stated  that  he  anticipates 
this  maner  being  revisited  at  the  June  meeting. 

IV.  Closed  session. 

Executive  Director  St.  Croix  stated  there  had  been  a  drafting  error  in  the  agenda  and,  in  the 
abundance  of  caution,  this  item  has  been  cancelled. 

Public  Comment: 
None. 

V.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Public  Comment: 
None. 

\  I.  Minutes  of  the  (  onimis.sion's  regular  meeting  of  .\pril  1 1,  2011. 
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Commissioner  Studley  made  a  correction  on  page  4  regarding  the  name  of  a  speaker.  Mr,  Zapala. 

Motion  11-05-09-01  (Ward/Studley):  Moved,  seconded,  and  passed  (4-0;  Hayon  absent) 
that  the  Commission  adopt  the  minutes  of  the  Commission's  regular  meeting  of  April  11, 
2011,  as  amended. 

Public  Comment: 
None. 

VII.  Policy  Priorities. 

Executive  Director  St.  Croix  stated  that  the  Commission  staff  has  ongoing  priorities  regarding 
the  day-to-day  business  of  the  office,  but  that  the  Commission  sets  pohcy  for  staff  to  carry  out. 
He  stated  that  several  areas  are  always  a  priority,  but  other  areas  change.  He  stated  that  he  has 
proposed  an  updated  version. 

Commissioner  Stnidley  stated  that  she  agreed  with  the  list,  especially  the  first  priority,  as  there  is 
a  challenge  with  this  year's  race.  Chairperson  Hur  agreed.  ]VIr.  St.  Croix  stated  that  the  office 
could  become  very  busy  based  on  Supreme  Court  decisions.  Commissioner  Liu  asked  whether 
there  are  any  proposal  before  a  court  decision  is  made.  Mr.  St.  Croix  stated  that  he  would 
propose  ideas  depending  on  what  the  outcome  is.  He  stated  that  the  source  of  legal  advice  on 
this  topic  would  be  from  the  Oakland  City  Attorney's  office. 

Chairperson  Hur  asked  about  staff  building.  Mr.  St.  Croix  stated  that  the  budget  news  would  be 
finalized  on  June  1,  201 1.  He  stated  that  the  office  could  fill  a  vacancy,  if  there  is  no  bad  news. 
He  stated  there  was  expected  turnover  in  the  office,  but  that  Human  Resources  does  not  allow 
departments  to  search  for  a  new  position  in  advance  of  a  vacancy.  He  stated  that  there  is 
typically  a  three-month  gap  between  when  someone  leaves  and  when  the  position  is  filled.  He 
stated  that  he  expected  two  vacancies  in  the  coming  year.  He  stated  that  getting  feedback  from 
the  Commission  is  helpfal  for  staff.  He  stated  that  he  and  Ms.  Ng  do  what  they  can  to  keep  staff 
morale  strong,  but  that  turnover  is  hard  on  people.  Chairperson  Hur  asked  whether  there  was  a 
staff  retreat.  Mr.  St.  Croix  stated  that  staff  used  to  go  to  an  annual  ethics  convention,  but  that  the 
budget  has  not  permitted  that  in  years. 

Motion  11-05-09-02  (Studley /Ward):  Moved,  seconded,  and  passed  (4-0;  Hayon  absent) 
that  the  Commission  adopt  these  priorities  for  the  coming  years. 

Public  Comment: 

David  Pilpel  stated  that  he  was  supportive  of  these  priorities. 

VIII.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  he  had  already  mentioned  the  expectations  for  the 
budget. 
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He  apologized  for  brevit\'  for  the  meeting.  He  stated  that  staff  anticipated  the  continuation  of  a 
hearing  and  that  he  expects  a  longer  meeting  in  June. 

I\.  Items  for  future  meetings. 

Public  Comment: 

David  Pilpe!  stated  that  he  had  suggestions  for  two  provisions  in  the  conflicts  of  interest  laws. 


He  sij.icd  ihai  ihc  first  pro\  ision  was  regarding  when  a  public  disclosure  is  required  in  the 
conicx:  .m\i  ruM'c  meeting.  He  stated  that  the  disclosure  does  not  currently  need  to  be  repeated 
ai        ^  ;  J  :he  reasons  for  recusal  or  disclosure  repeated,  but  he  thought  that  it 

\\i  .^e  reasons  to  be  repeated  and  disclosed  at  every  meeting.  He  stated  that 

thL  J Lirding  a  prohibition  on  making  contracts  when  you  are  a  City 

01 ^  ^  'nption  is  sitting  on  a  non-profit  board  of  directors.  He  stated  that 

if  >v    .     _  . .        on  a  non-profit  board  that  contracts  with  the  City,  there  could  be 


an  issue  aiiu  uiai  person  snould  be  making  a  decision  not  to  contact.  He  requested  that  staff  look 
at  these  two  items. 

\.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XI.  .adjournment. 

.Motion  1 1-05-09-03  (W  ard/Liu):  Moved,  seconded,  and  passed  (4-0;  Hayon  absent)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

.Meeting  adjourned  at  6:53  PM. 
Respectfully  submitted. 


Catherine  Argumedo 
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25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETfflCS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 

T..^oi-5  ^011  ^.-nPTV^f  GOVERNMENT 
June  13  2011  ^0  P.M.  DOCUMENTS  DEPT 

^  and  AGENDA 

Room  408  City  HaU  JUN  -  9  Z011 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

SAN  FRANCISCO 

1.  CaU  to  order  and  roO  caU.  PUBLIC  LIBRARY 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

ni.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 

section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(3).  A  staff  report  will  be  available  at  the  Commission  office  as  well  as  on  the 
Commission  website.  (Discussion  and  possible  action.) 

IV.  Minutes  of  the  Commission's  regular  meeting  of  May  9,  2011.  (Discussion  and 

possible  action.) 

V.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

VI.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

Vn.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

Vm.  Adjournment. 


SF  Ethics  Commission  Agenda  -  June  13,  201 1 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Govf-nmrnt  '>  dtirv  is  lo  st-nr  the  public,  reaching  its  decision  in  full  vieH'  of  the  public  Commissions,  boards,  councils  and  other 
Ji':  'i  .     >u  tin  exist  to  condua  the  people  's  business.  This  ordinance  assures  that  deliberations  are  conducted 

b<-.  operations  are  open  to  the  people's  revieyt:  For  more  information  on  your  rights  under  the 

Sur  ,  rr  J  violation  of  the  ordinance,  contaa  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 

Ta^>,  .  •  /;.  (.oodlea  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  '7'724;  by  fax  at  415 

554  ^S54;  or  p\  rmui!  u:  sutta  sfgov.org.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  hv  printing  Chapter  67  of  the  San  Francisco  .Administrative  Code  on  the  Internet, 
htir:  >«>'•»  '  '     >  -.unshint: 

If  .y  ..  ;<       :!■■!?!  i>n  ihis  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 

pel.  .r.uil,itut  \>r  public  inspection  at  the  Ethics  Commission,  25  Van  Sess  .Avenue,  Suite  220.  San 

The  '.'i,  I  '  j/ij  use'  of  .-ell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible   In  order  to  assist  the  Cit}''s  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivit}-,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  Cit}'  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  fSF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  .Avenue.  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  y^'H'H.sfgov.orS'ethics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  June?,  2011 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Request  for  Waiver  from  Post-Employment  Ban 


Doug  Shoemaker,  the  Director  of  the  Mayor's  Office  of  Housing  (MOHj.  has 
submitted  a  request  for  waiver  from  San  Francisco  Campaign  and  Governmental 
Conduct  Code  (C&GC  Code)  section  3.234(a)(3),  in  order  that  he  may  take  a  job  as 
President  of  Mercy  Housing  California,  a  non-profit  housing  organization  located  in 
San  Francisco.  For  the  reasons  discussed  below  and  set  forth  in  Mr.  Shoemaker's 
letter,  as  well  as  the  letters  of  the  Mayor  and  the  Deputy  Director  of  MOH  supporting 
the  waiver  request,  staff  recommends  that  the  Commission  grant  the  waiver.  Mr. 
Shoemaker  will  attend  the  Commission's  June  13,  201 1  meeting  to  address  any 
questions  from  the  Commission. 


Background 

According  to  its  website,  the  mission  of  the  MOH  is  to  provide  financing  for  the 
development,  rehabilitation  and  purchase  of  affordable  housing  in  San  Francisco.  As 
the  City's  housing  finance  agency,  MOH  guides  and  coordinates  the  City's  housing 
policy.  It  administers  a  variety  of  programs  -  through  loans  and  grants  -  to  finance  the 
development  of  affordable  housing  by  non-profit  and  for  profit  developers,  provides 
financial  and  educational  assistance  to  first-time  homebuyers,  and  finances  housing 
rehabilitation  costs  for  low-income  homeowners.  MOH  is  also  responsible  for 
monitoring  and  ensuring  the  long-term  affordability  and  physical  viability  of  the  Cir>-'s 
stock  of  affordable  housing. 


In  addition,  MOH' s  Community  Development  Division  administers  the  federally- 
funded  Community  Development  Block  Grant  (CDBG)  program,  which  provides 
decent  housing,  suitable  living  environments,  and  economic  development  opportunities 
principally  for  persons  of  low-  and  moderate-income.  MOH  also  administers  programs 
to  prevent  homelessness  and  to  enable  homeless  individuals  and  families  to  move 
toward  independent  livuig. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3100«  Fax  (415)  252-3112 
E-Mail  Address:  ethics.conunission@sfgov.org  Web  site:  http://www.sfethics.org 


Relevant  Law 


C&GC  Code  section  3.234(aX3)  provides  the  following: 

So  current  or  former  employee  of  the  City  shall  be  employed  by  or  otherwise  receive 
compensation  from  a  person  or  entity  that  entered  into  a  contract  with  the  City  within  the 
preceding  12  months  where  the  officer  or  employee  personally  and  substantially  participated  in 
the  OM-ard  of  the  contract. 

So  J'  _  -^ures  that  City'  contracts  are  awarded  on  a  fair  and  impartial  basis  by 

pr  r  employee  who  personally  and  substantially  participates  in  the  award  of 

a  ct  i\.      .    !:  -  i  I.;,  :r,L:  employment  with  the  contracting  party  for  one  year.  (Sections 
3.234(a)(  1 1  and  u  >  scparaic;\  prohibi:  former  City  employees  and  officers  from  lobbying  their 
former  colleagues  lor  one  >car  or  suitchmg  sides  and  taking  positions  against  the  City  in 
particular  matters.  Mr.  Shoemaker  is  not  seeking  a  waiver  from  these  two  restrictions.) 

The  Commission  may  grant  a  waiver  from  the  ban  on  employment  with  City  contractors  if  it 
"determines  that  imposing  the  restriction  would  cause  extreme  hardship  "  for  the  individual.  See 
C&GC  Code  §  3.234(c)(3).  In  making  this  determination,  the  Commission  may  consider:  the 
vocation  of  the  individual;  the  range  of  employers  for  whom  the  individual  could  work:  the  steps 
the  individual  has  taken  to  fmd  new  employment;  and  any  other  factors  the  Commission  deems 
relevant.  See  EC  Regulation  3.234-4(a)(5). 

Discussion 

Mr.  Shoemaker  states  that  as  part  of  his  job  as  department  head  of  MOH,  he  approves  150-175 
grants  and  loans  each  year.  He  signs  contracts,  loan  documents  and  grant  agreements  for  some 
80-90  organizations  annually.  In  the  past  year,  he  has  approved  five  contracts  with  Mercy 
Housing.  Because  he  "'participated  personally  and  substantially  in  the  award  of  the  contracts"  by 
virtue  of  signing  the  agreements,  he  may  not  accept  emplo^Tnent  with  the  Mercy  Housing  unless 
the  Commission  waives  the  ban  in  section  3.234(c)(3).  See  Ethics  Commission  Regulation 
3.23---^*  c  I  ( '.he  "single  act  of  approving  [a  contract]  may  be  substantial").  The  Commission  may 
gram  n:s  uancr  request  if  the  Commission  determines  that  imposing  the  ban  would  cause 
e.xtreme  hardship  for  him. 

Staff  believes  that  imposing  the  ban  would  cause  extreme  hardship  for  Mr.  Shoemaker.  .\s  he 
expia.!  -  i.r      lc;icr.  Mr.  Shoemaker  has  worked  in  the  field  of  non-profit  affordable  housing 
thr*  LiL'  .nrui  his  prolcsMonal  career.  Because  most,  if  not  all,  local  non-profit  organizations  in  his 
field  have  contractual  relationships  with  MOH,  for  him  to  seek  emplovTnent  with  any  of  them 
would  pose  the  same  conflict  and  would  require  the  same  waiver  request. 

Mr.  Shoemaker  adds  that  the  non-profit  affordable  housing  field  is  small,  so  there  are  relatively 
few  opportunities  for  emplo\mcni.  pariicularly  in  the  City  where  he  and  his  family  reside,  work 
and  attend  school.  Staff  bc!ic\ ihai  \!r.  ShcK-makcr  ma>  suffer  financial  as  well  as 
professional  hardship  because  he  will  be  unable  lo  pursue  his  chosen  career  path  if  he  cannot 
lake  the  position  offered  to  him  by  Mercy  1  lousing.  .As  staled  in  the  letter  from  the  Mayor.  Mr. 


2 


Shoemaker  "is  faced  with  the  unenviable  choice  of  leaving  the  field  of  affordable  housing  or 
leaving  our  City  in  order  to  accept  work  outside  of  government." 

Mr.  Shoemaker  states  that  he  has  not  taken  any  action  to  influence  Mercy  Housing  to  offer  him  a 
position.  Nor  has  he  signed  any  contracts  or  made  any  decisions  regarding  its  funding  since  he 
began  talks  about  possible  employment  with  the  organization.  Instead,  as  indicated  in  the  v^o 
letters  supporting  his  waiver  request,  all  decisions  related  to  Mercy  Housing  have  been  delegated 
to  the  Deputy  Director  of  MOH  during  that  period. 

The  post-employment  restriction  in  section  3.234(a)(3)  was  designed  to  prevent  corruption, 
favoritism  or  inappropriate  influence  in  the  City's  contracting  process.  There  is  no  apparent  risk 
of  any  of  those  harms  here.  Moreover,  the  prohibition  would  cause  undue  hardship  to  Mr. 
Shoemaker  for  the  reasons  discussed  above  and  in  his  letter.  For  these  reasons,  staff 
recommends  that  the  Commission  grant  the  waiver. 
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May  16,  2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 


Commissioners, 

I  write  seeking  a  waiver  from  the  Ethics  Commission  so  that  I  may  accept  an  offer  of 
employment  from  Mercy  Housing  California,  a  non-profit  housing  organization  located  in  San 
Francisco.  I  currently  serve  as  the  Director  of  the  Mayor's  Office  of  Housing  (MOH),  which 
provides  loans  and  grants  to  approximately  80-90  organizations  armually.    I  am  asking  for  a 
waiver  because  among  the  150-175  grants  and  loans  I  approve  each  year  as  a  department  head.  1 
have  approved  5  contracts  to  Mercy  Housing  California  in  the  past  year. 

After  five  very  rewarding  years  with  the  City,  I  would  like  to  return  to  private  work  in  the  field 
of  non-profit  affordable  housing,  which  has  been  my  sole  area  of  employment  during  my 
professional  career.  Prior  to  joining  MOH,  I  worked  for  5  years  at  the  Non-Profit  Housing 
Association  and  5  years  at  Mission  Housing  Development  Corporation.  As  1  will  explain  in 
more  detail  below,  I  am  seeking  the  waiver  because  my  current  position  results  in  similar 
contracting  conflicts  for  nearly  all  potential  employers  in  my  field.  As  such,  it  would  be  a 
financial  hardship  for  me  if  this  waiver  were  denied. 

I  seek  a  waiver  specifically  from  Campaign  &  Governmental  Conduct  Code  section  3.234(a)(3)), 
which  limits  employment  with  City  contractors.  I  am  not  seeking  a  waiver  of  any  other  portion 
of  the  Government  Ethics  Ordinance.  If  the  waiver  is  granted,  I  understand  that  I  will  not  be 
allowed  to  communicate  with  MOH  for  at  least  the  12  months  required  by  law,  nor  may  I  invoh  e 
myself  in  any  matters  that  I  am  currently  party  to  as  the  Director  of  MOH. 

I  am  painfully  aware  of  the  appearance  of  a  conflict  of  interest.  I  can  assure  the  Commission  that 
I  have  taken  no  actions  to  create  a  financial  windfall  for  myself  nor  have  I  sought  in  any  way  to 
use  my  current  position  to  coerce  or  otherwise  influence  Mercy  Housing  to  offer  me 
employment.   Since  I  began  discussions  vvdth  Mercy,  I  have  not  signed  any  contracts  or  made 
any  decisions  regarding  their  funding.  While  the  contracts  I  have  signed  with  Mercy  are 
important  to  their  mission,  they  do  not  represent  a  disproportionately  significant  source  of 
operating  income  to  the  organization,  which  currently  provides  affordable  housing  to  over 
23,000  people. 

The  Mayor's  Office  of  Housing  provides  loans  and  grants  to  non-profit  housing  and  communit\- 
development  organizations.  In  that  capacity,  I  sign  contracts,  loan  documents  and  grant 
agreements  for  80-90  organizations  annually.  So,  while  I  specifically  seek  a  waiver  only  to 
accept  the  offer  from  Mercy  Housing,  I  have  similar  conflicts  with  nearly  all  of  the  private 


companies  and  non-profit  organizations  in  my  field.  I  would  note  that  I  was  recruited  to  MOH 
in  large  part  because  of  my  deep  background  in  affordable  housing  development  and  finance. 

M>  chosen  field  is  relaiix  cl>  sir.all.  so  there  are  relatively  few  opportunities  for  employment.  In 
the  past  two  years,  I  have  been  aware  of  only  three  director-level  positions  in  all  of  the  Bay  Area. 
All  three  of  these  positions  had  the  same  conflict  of  interest  as  the  Mercy  Housing  position.  The 
only  other  positions  I  have  considered  would  have  required  relocation  to  New  York  City  or 
Washington,  D.C.  Ultimately  my  wife  and  I  decided  not  to  pursue  these  options,  in  part  because 
it  would  have  forced  her  to  leave  her  job  at  San  Francisco  General  Hospital. 

1  ha\  e  been  offered  tlie  position  of  President  of  Mercy  Housing  California,  a  position  that  has  not 
been  \  acant  in  the  past  20  years.   I  feel  a  deep  connection  to  the  organization's  mission  to 
provide  housing  and  services  to  those  most  in  need.  Their  work  is  focused  on  providing 
aff  M\|j.'^i.'  In  Hiding  with  services  to  fixed-income  seniors,  homeless  individuals  and  lower 
in^  .  The  organization  is  statewide  with  offices  in  San  Francisco,  Sacramento,  and 

Lo.s  11  would  be  possible  for  me  to  perform  the  job  of  President  without  being 

involved  on  work  in  San  Francisco  for  the  next  12  months. 

The  ( ernmeni  Ethics  Ordinance  requires  that  I  describe  the  contracts  which  necessitate  this 
reque>i.    1  ha\  e  asked  MOH's  Chief  Financial  Officer,  Gigi  Whitley,  to  review  our  records  for 
any  contracts  that  I  signed  in  the  past  12  months,  and  she  found  5  contracts  with  Mercy  Housing 
California.  I  did  not  approve  any  of  these  contracts  while  I  was  negotiating  employment  with 
Merc>  I  [iHi^in;:.  Four  of  the  contracts  are  loan  agreements  to  develop  or  repair  affordable 
hou^:i       \  >  i\  pical  for  MOH  loans  to  housing  developers,  these  loans  require  that  Mercy 
Housing  pro\  ide  housing  affordable  to  low  income  residents  for  55  years. 

The  specific  details  of  each  contract  follows: 

1)  Sunnvdale  predevelopment  loan  (signed  June  2010) — this  specific  contract  provides 
predevelopment  funding  to  develop  plans  for  the  rebuilding  of  the  Sunnydale  public 
housing  development.  The  San  Francisco  Housing  Authority  awarded  the  Sunnydale 
project  to  a  joint  venture  of  Mercy  Housing  California  and  the  Related  Companies  in 
2008.   In  2010  the  Citywide  Loan  Committee,  of  which  I  am  a  member,  recommended 
funding  for  this  project  and  the  Mayor  accepted  their  recommendation.  The  Citywide 
Loan  committee  reviews  all  applications  for  funding  of  affordable  housing  in  the  city  and 
is  comprised  of  representatives  of  the  Mayor's  Office  of  Housing,  the  Department  of 
Public  Health,  the  Human  Services  Agency  and  the  San  Francisco  Redevelopment 
Agency.    Prior  to  Loan  Committee  action.  I  was  directly  involved  in  underwTiting  this 
project.  This  loan  will  be  fully  expended  by  the  end  of  the  year. 


2) 


Sunnvdale  services  grant  (signed  August  20 1 0) — this  contract  was  provided  to  Mercy 
Housing  to  provide  social  services  to  the  residents  of  Sunnydale.  The  grant  was  the 


result  of  a  recommendation  in  March  2010  by  the  Citizens  Committee  on  Community 
Development  to  then-Mayor  Gavin  Newsom.  The  grant  was  additionally  ratified  by  the 
Board  of  Supervisors  in  May  2010  along  with  over  100  other  grants  as  part  of  the  annual 
"Accept  and  Expend"  resolution  for  the  Community  Development  Block  Grant.  This 
grant  will  be  fully  expended  by  the  end  of  the  year.  As  is  the  case  with  the  Sunnydale 
predevelopment  loan,  I  was  actively  involved  in  the  decision  making  on  this  grant. 

3)  Phelan  Toop  Affordable  Housing  construction  loan  (committed  in  Julv  2010)  --  This 
affordable  housing  development  for  families  and  emancipated  foster  youth  was  awarded 
to  Mercy  Housing  California  and  Bemal  Heights  Community  Center  via  a  competiti\  e 
Request  for  Proposals/Qualifications  in  2009.  MOH  and  Human  Rights  Commission 
staff  reviewed  the  proposals,  and  I  accepted  their  recommendation  to  award  the  project  to 
Mercy  and  Bemal  Heights.  Following  the  same  process  as  the  Sunnydale  loan,  the 
Citywide  Loan  Committee  recommended  funding  in  July  2010.  Because  the  project  has 
not  yet  started  construction,  this  loan  has  not  yet  been  expended. 

4)  Seismic  Safetv  loan  to  the  Arlington  Hotel  (signed  November  2010).  The  Arlington  is  an 
affordable  single  room  occupancy  (SRO)  hotel  in  the  Tenderloin.  Because  it  is  an 
unremforced  masonry  building,  the  City  required  that  it  be  seismically  retrofitted,  an 
expense  that  could  not  be  paid  from  the  low  rents  charged  at  this  property.  In  order  to 
preserve  this  housing,  MOH  staff  made  a  recommendation  for  funding  to  the  Seismic 
Safety  Loan  Committee,  which  then  recommended  funding  to  the  Mayor.  I  was  actively 
involved  in  the  decision  to  fund  this  project. 

5)  Permanent  Loan  to  Edith  Witt  Senior  Housing  (signed  December  2010).  MOH  made  a 
very  small  loan  to  this  project,  which  has  been  fully  expended.  Unlike  the  other 
contracts,  the  decision  to  fund  this  project  was  made  before  I  became  Director.  Even 
though  my  role  in  this  contract  was  miiumal,  I  understand  that  the  restriction  in  Section 
3.234(a)(3)  applies  because  I  signed  the  contract  in  my  role  as  department  head. 


In  closing,  I  hope  you  will  grant  this  waiver.  When  I  took  this  job  five  years  ago,  I  fully 
expected  to  leave  San  Francisco  when  I  was  done.'  Fortunately,  my  daughter  made  it  into  a  great 
public  school,  my  wife  got  a  job  at  San  Francisco  General  Hospital,  and  we  were  able  to  buy  a 
home  here  in  the  city.  I  have  deeply  appreciated  the  opportunity  to  serve  San  Francisco  during 
my  time  in  government  and  want  to  keep  ser\'ing  the  city  by  working  m  the  non-profit  housing 
sector  again.   I  hope  you  will  give  me  that  opportunity. 


Edwin  M;  Lee 

2niii;;aZ5  Hi  ^'2 

-  v^'      •  ;:Ci3CG 
ETHICS  COHHlSSlOr! 


Dear  Commissioners: 

I  am  writing  in  support  of  Doug  Shoemaker's  request  for  a  waiver  from  tlie  Ethics 
Commission  to  accept  a  position  with  Mercy  Housing  California.  Mr.  Shoemaker  came  to 
me  immediately  after  he  was  offered  this  position  and  explained  his  desire  to  seek  this 
waiver.  I  have  read  Mr.  Shoemaker's  letter  to  the  Ethics  Commission,  and  I  believe  he 
has  demonstrated  why  a  waiver  in  this  circumstance  is  appropriate. 

As  Mayor,  we  seek  people  like  Mr.  Shoemaker  to  serve  in  government  because  they  have 
a  deep  experience  and  connection  to  our  communities.  As  Director  of  the  Mayor's  Office 
of  Housing  (MOH),  he  signs  contracts  with  virtually  every  affordable  housing  developer 
and  many  of  the  community  based  non-profits  that  work  in  San  Francisco.  As  such,  he  is 
faced  with  the  unenviable  choice  of  leaving  the  field  of  affordable  housing  or  leaving  our 
City  in  order  to  accept  work  outside  of  government.  From  my  perspective,  I  would  prefer 
that  people  like  Doug  stay  in  San  Francisco  and  make  use  of  their  experience  in  the 
non-profit  sector. 

In  regard  to  decision-making  and  the  specifics  of  his  request,  I  am  confident  that 
Mr.  Shoemaker  has  maintained  the  highest  ethical  standards  in  regard  to  the  Government 
Ethics  Code.  In  consultation  with  me,  he  has  delegated  decision-making  and  contract 
approvals  in  regard  to  Mercy  Housing  to  his  Deputy  Director,  Dariush  Kayhan.  I  can  also 
confirm  that  the  affordable  housing  loans  and  community  development  grants  that 
Mr.  Shoemaker  has  signed  have  been  through  a  rigorous  public  review  process  that 
ensures  that  there  is  no  opportunity  for  a  public  employee  to  affect  future  employment 
opportunities. 

As  a  long-time  public  servant,  I  am  extremely  cognizant  of  how  real  and  perceived 
conflicts  of  interest  can  affect  how  our  citizens  view  government.  I  would  not  support  this 
request  if  I  were  not  confident  that  Mr.  Shoemaker  has  and  will  continue  to  take  every 
appropriate  measure  to  look  after  the  interests  of  the  City  and  County  of  San  Francisco. 
In  closing,  I  respectfully  hope  that  you  will  grant  his  request. 


Office  of  the  Mayor 

City  &  County  of  San  Fnmcisco 


May  24,  2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Subject:  Waiver  Request  for  Doug  Shoemaker 
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May  24,  2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Commissioners, 

I  am  writing  in  regard  to  Doug  Shoemaker's  request  for  a  waiver  from  the  Ethics  Commission  to  accept  a 
position  with  Mercy  Housing  California.    As  the  Deputy  Director  of  the  Mayor's  Office  of  Housing 
(MOH),  I  felt  it  was  appropriate  to  provide  the  Ethics  Commission  with  independent  information  about 
how  we  have  handled  the  potential  conflicts  of  interest  regarding  Mr.  Shoemaker  and  Mercy  Housing. 

At  Mr.  Shoemaker's  request,  I  have  handled  all  of  the  decision  making  and  contracting  issues  related  to 
Mercy  Housing  since  I  started  at  MOH  on  Februan/  28,  2011.  I  have  assumed  his  duties  on  the  Citywide 
Loan  Committee  as  well  as  oversight  of  project  management  staff  working  on  Mercy  Housing 
developments. 

I  also  wanted  to  provide  more  information  regarding  the  loans  made  to  Mercy  Housing  California.  Like 
other  MOH  development  funding,  these  loans  are  specifically  for  expenses  related  to  development: 
principally  construction  costs,  land  acquisition,  architectural  services,  and  project  management.  Each  of 
the  loans  is  available  only  to  the  individual  project  and  cannot  be  used  by  the  parent  organization  as  a 
source  of  funding  for  costs  unrelated  to  the  project.  Once  a  development  is  completed,  any  unspent 
funds  are  returned  to  MOH. 

If  you  have  any  questions  related  to  the  existing  loans  or  MOH's  ongoing  operations,  please  feel  free  to 
contact  me. 


Darlush  Kayhan 


Deputy  Director 


1  South  Van  Ness  .\\  cnuc,  Kiflli  Floor,  San  Francisco,  CA  94103 


Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COiVEVHSSION 
For  the  Meeting  of  June  13,  2011 


1.  Budget 

The  Mayor  proposed  his  FY  11-12  budget  to  the  Board  of  Supervisors  on  June  1 .  The 
budget  generally  provides  the  Commission  its  requested  budget,  which  includes 
$2,259,979  for  the  operating  budget  and  $2,009,451  for  the  Election  Campaign  Fund 
(ECF),  plus  a  repayment  of  $4,079,107  to  the  ECF.  The  Board  is  scheduled  to  consider 
the  Commission's  budget  on  June  20  and  27.  I  will  continue  to  work  closely  with  both 
the  Mayor  and  the  Board  regarding  the  Conmiission's  budget. 

2.  November  8,  2011  Election. 

Eight  candidates  for  Mayor  have  submitted  an  application  for  public  funds.  The 
Commission  has  disbursed  a  total  of  $1,491,924  to  five  of  these  eight  candidates;  staff 
is  reviewing  the  applications  submitted  by  the  other  three  candidates. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
application  for  public  funds  beginning  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  m  the 
City. 


3.        Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  May  9,  201 1,  the  Ethics  Commission  has  received  two 
new  complaints.  There  are  23  pending  complaints  alleging  violations  within  the  Ethics 
Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

Conflict  of  Interest 

4 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

1 

Campaign  Consultant  Ordinance 

3 

Sunshine  Ordinance 

8 

TOTAL 

23 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100«  Fax  (415)  252- 
E-Mail  Address:  ethics. comniission@,sfgov. org  Web  site:  http:,Vww-w. sfethics.org 


4.        C  ampaign  finance  disclosure  program. 

a.  Filing  deadline.  The  ■  .  .i^iline  that  applies  to  all  committees  falls  on  August  1,  201 1 
for  the  First  Semi-Anm.,  v  hich  covers  the  reporting  period  ending  June  30.  201 1 .  In 

Lhc  :  \   ind  process  campaign  statements  for  other  filing  deadlines. 

Si.:  m  and  conduct  outreach  to  candidates  and  other 

coir.:-...:.LX  :\rr^:>cr;u;i.-.c>  ar*  ui  cairipaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 0- 1  h  as  of  May  3 1 ,  the 
Commission  collected  a  total  of  $40,600  in  campaign  finance  late  fees  and  forfeitures. 
OuLstanding  late  fees  and  forfeitures  total  $182,152  of  which  waiver  requests  are  pending  for 
S^5.0'^'');  and  $21,269  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
FUer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 

Original 
amount 

Last 
month's 

Current 
balance 

in  bold) 

1 

Johnnie  Caner  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$1,556 

S1J56 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Vlyma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

S2.775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$2,000 

$2,000 

$2,000 

TOTAL 

$21,269 

5.       Revenues  report. 

For  FY  10-11,  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  June  1,  201 1, 
the  Commission  received  and  deposited  $105,854  as  summarized  below.  The  figure  represents 
collection  of  approximately  135  percent  of  expected  revenues  for  FY  10-11. 
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Revenues  received  and  deposited  as  of  June  1,  201 1 : 


10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$40,000 

Other  Ethics  General 

$1,000 

$381 

Campaign  Finance  Fines 

$50,000 

$38,252 

Campaign  Consultant  Fees 

$15,000 

$16,450 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Interests  Fines 

$1,000 

$295 

Other  Ethics  Fines 

$1,000 

$5,626 

Campaign  Consultant  Fines 

$1,000 

$2,800 

Total 

$78,000 

$105,854 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunshine  Ordinance  Task  Force  (SOTF)  has  informed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complauits  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  summer. 

7.  Lobbyist  program. 

As  of  June  1 ,  20 1 1 ,  73  individual  lobbyists  were  registered  with  the  Commission.  In  FY  10-11, 
total  revenues  collected  to  date  amount  to  $42,050,  which  consist  of  $40,000  in  lobbyist 
registration  fees  and  $2,050  in  late  fines.  The  April  201 1  reporting  period  deadline  is  May  16, 
2011. 

8.  Campaign  Consultant  program. 

As  of  May  3 1,  201 1,  29  campaign  consultants  are  active  and  registered  with  the  Conmiissicn. 
$16,450  in  registration  fees  and  $2,800  in  late  fines  have  been  collected  during  the  2010-201 1 
fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Wednesday.  June  15, 
201 1.  Staff  mailed  and  e-mailed  reminder  notices  to  all  active  campaign  consultants  two  weeks 
before  the  deadline.  Staff  will  send  an  additional  e-mail  reminder  one  week  prior  to  the  deadline. 

9.  Statement  of  Economic  Interests  program. 

Between  May  3  and  June  1,  staff  entered  382  SEI-related  filings  into  SEEDS.  Staff  continues  to 
work  on  processing  the  filings. 

10.  Outreach  and  Education. 

On  May  27,  staff  met  with  a  delegation  of  14  representafives  from  the  municipality  of  Xi'an. 
which  is  the  capital  city  Shaanxi  Province,  China.  The  group  was  visiting  the  U.S.  to  attend  a 
training  program  to  learn  practices  of  public  administration  and  anti-corruption  m  the  public 
sector.  Many  of  the  delegates  were  attorneys  general  or  inspectors  general  m  their  district. 


On  June  9.  staff  met  with  a  delegation  of  20  representatives  of  the  ShanDong  Provincial 
Government  of  China.  The  group  was  interested  in  discussing  the  organizational  structure  of 
local  government,  ethics  as  it  applies  to  employees,  and  the  creation  of  transparency  and  anti- 
corruption  in  government. 


On  May  17,  staff  conducted  two  Governmental  Ethics  and  Statement  of  Incompatible  Activities 
Trainings  for  the  Planning  Department. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  the  currently  scheduled  live  trainings  for  2011 : 

Candidates"  Training:  June  23,  and  August  9 

SL\  Training  for  the  Planning  Department:  June  14 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SLA.  Training 

Candidates'  Training 

Controller's  Office  SLA.  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SLA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SLA.  Training 

SLA  Template  Language  Training 

Respectfully  submitted. 


y  lovemmental  Ethics  and  Statement  of  Incompatible  Activities 
cnt. 


Executive  Director 
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Ethics  CoMMissiOiN 

City  and  County  of  San  Francisco 


May  17,2011 

Enrique  Pearce 

Left  Coast  Communications 

3  Embarcadero  Center,  Suite  420 

San  Francisco,  California  941 1 1 

Dear  Mr.  Pearce: 


You  write  to  ask  that  the  Ethics  Commission  confirm  its  oral  advice  to  you  via  phone  cn 
April  27,  201 1.  The  Ethics  Commission  provides  two  kinds  of  advice:  written  formal 
opinions  or  informal  advice.  See  S.P.  Charter  §  C3. 699-12.  Written  formal  opinions  are 
available  to  individuals  who  request  advice  about  their  responsibilities  under  local  laws. 
Formal  opinions  provide  the  requester  immunity  from  subsequent  enforcement  action  if  the 
material  facts  are  as  stated  in  the  request  for  advice.  Id.  Informal  advice  does  not  provide 
similar  protection.  Id. 

Because  your  request  seeks  advice  regarding  hypothetical  facts  and  does  not  describe  a 
specific  situation  involving  your  responsibilities  or  those  of  your  cHents,  the  Commission  is 
treating  your  question  as  a  request  for  informal  advice. 


In  your  letter,  you  state: 


If  a  campaign  consultant  is  to  work  on  a  general  purpose  committee  created  for  persuading 
a  particular  candidate  to  run  for  elective  office,  would  it  be  legal  for  the  same  consultant  to 
be  hired  by  the  candidate  if  he/she  subsequently  decides  to  enter  the  race.  For  purposes  of 
your  opinion,  please  assume  that  the  general  purpose  committee  established  lo  persuade  a 
candidate  to  run,  will  accept  and  expend  contributions. 

Because  this  hypothetical  is  quite  different  from  the  hypothetical  facts  you  presented 
during  your  original  telephone  conversation  with  staff,  the  Commission  cannot  "confirm" 
its  oral  advice  to  you.  In  a  telephone  conversation  with  you  subsequent  to  receiving  the 
letter,  you  reiterated  that  no  committee  has  yet  been  formed  to  persuade  the  individual  to 
become  a  candidate.  As  we  discussed,  your  hypothetical  question  is:  if  a  campaign 
consultant  who  works  for  the  to-be-established  committee  performing  campaign  consulting 
services  for  the  committee,  i.e.,  participating  in  campaign  management  or  developing  or 
participating  in  the  development  of  campaign  strategy,  may  that  campaign  consultant  do 
the  same  for  Candidate  A  when  and  if  Candidate  A  decides  to  become  a  candidate  for  City 
elective  office?  In  general,  under  the  Campaign  Consultant  Ordinance,  there  is  no  apparent 
bar  against  a  campaign  consultant  from  providing  such  services. 

However,  we  also  discussed  section  1.115  of  the  Campaign  and  Governmental  Conduct 
Code,  which  bars  coordination  among  committees.  Section  1.115  provides  the  following: 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 1Q0»  Fax  (415)  252-3 1 12 
E-Mail  Address:  ethics.cominission@sfgov.org  Web  site:  http://www.3fethics.0rg 


SEC.  1.115.  COORDINATION  OF  EXPENDITLTIES. 

(a)  GEN'EFL\L. 

An  e.xpendimre  is  not  considered  independent  and  shall  be  treated  as  a  contribution  from  the  person 
making  i.'^.c  j\:x"r^:'',:rj  :o  the  candidate  on  whose  behalf,  or  for  whose  benefit  the  expenditure  is 
maeic.  ::'  unds  a  communication  ihat  e.xpressly  advocates  the  nomination,  election  or 

defeat  .  i'  :  .  "cd  candidate  and  is  made  under  the  following  circumstance: 

( 1  I  Lho  c.\r  ade  at  the  request,  suggestion,  or  direction  of,  or  in  cooperation, 

consuliati.  .^ordination  with,  the  candidate  on  whose  behalf .  or  for  whose  benefit,  the 

~  -inded  by  the  expendimre  is  created,  produced  or  disseminated: 

as  made  or  participated  in  making  any  decision  regarding  the  content 
t:i:  A  cc.  mtended  audience,  volume  of  distribution,  or  frequency  of  placement  of  the 

c«'c  r 

i:'    -   -    :  -  .    .'n  bepvveen  the  creator,  producer  or  distributor  of  a  communication,  or  the  person 
"a;        .  r  J-iai  cammunication,  and  the  candidate  or  committee  regarding  the  content,  timing, 
.  cai:.  i\  -node,  intended  audience,  volimie  of  distribution  or  frequency  of  placement  of  that 
communication,  the  result  of  which  is  agreement  on  any  of  these  topics. 

(b)  REBUTT.\BLE  PRESL'MPTION  OF  COORDINATION. 

In  addition  to  subsection  (a)  of  this  section,  there  shall  be  a  presumption  that  an  expenditure  funding 
a  communication  that  expressly  advocates  the  nomination,  election  or  defeat  of  a  clearly  identified 
candidate  is  not  independent  of  the  candidate  on  whose  behalf  or  for  whose  benefit  the  expenditure  is 
made,  when: 

(1)  it  is  based  on  information  about  the  candidate  or  committee's  campaign  needs  or  plans  provided 
to  the  spender  by  the  candidate; 

(2)  it  is  made  by  or  through  any  agent  of  the  candidate  in  the  course  of  the  agent's  involvement  in  the 
current  campaign; 

(3)  the  spender  retains  the  services  of  a  person,  including  a  campaign  consultant,  who  provides,  or 
has  provided,  the  candidate  with  professional  services  related  to  campaign  or  fundraising  strategy  for 
that  same  election; 

(4)  the  communication  replicates,  reproduces,  republishes  or  disseminates,  in  whole  or  in  substantial 
part,  a  communication  designed,  produced,  paid  for  or  distributed  by  the  candidate:  or 

(5)  in  the  same  election  that  the  expenditure  is  made,  the  spender  or  spender's  agent  is  serving  or 
served  in  an  executive  or  policymaking  role  for  the  candidate's  campaign  or  participated  in  strategy 
or  policy  making  discussions  with  the  candidate's  campaign  relating  to  the  candidate's  pursuit  of 
election  to  office  and  the  candidate  is  pursuing  the  same  office  as  a  candidate  whose  nomination  or 
election  the  expenditure  is  intended  to  influence. 

(c)  EXCEPTIONS. 

Notwithstanding  the  foregoing,  an  expenditure  shall  not  be  considered  a  contribution  to  a  candidate 
merely  because: 

(1)  the  spender  interviews  a  candidate  on  issues  affecting  the  spender: 

(2)  the  spender  has  obtained  a  photograph,  biography,  position  paper,  press  release,  or  similar 
materia]  from  the  candidate; 

(3 )  liic  ^r^"'i>-^'-"f  h^'^  previously  made  a  contribution  to  the  candidate; 

(4 )  the  spender  makes  an  expenditure  in  response  to  a  general,  non-specific  request  for  support  by  a 
candidate,  provided  that  there  is  no  discussion  with  tlie  candidate  prior  to  the  expenditure  relating  to 
details  of  the  expenditures; 
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(5)  the  spender  has  invited  the  candidate  or  committee  to  make  an  appearance  before  the  spender's 
members,  employees,  shareholders,  or  the  families  thereof,  provided  that  there  is  no  discussion  with 
the  candidate  prior  to  the  expenditure  relating  to  details  of  the  expenditure; 

(6)  the  spender  informs  a  candidate  that  the  spender  has  made  an  expenditure  provided  that  there  is 
no  other  exchange  of  information  not  otherwise  available  to  the  public,  relating  to  the  details  of  the 
expenditure;  or 

(7)  the  expenditure  is  made  at  the  request  or  suggestion  of  the  candidate  for  the  benefit  of  another 
candidate  or  committee. 

(d)  DEFINITION. 

For  purposes  of  this  section,  the  terms  "candidate"  includes  an  agent  of  the  candidate  when  the  agent 
is  acting  within  the  course  and  scope  of  the  agency. 

We  both  agreed  that  section  1.115  could  apply  in  this  situation,  such  that  expenditures  made  by 
the  committee  might  be  considered  coordinated  expenditures,  depending  on  the  facts.  I  hope  this 
has  been  helpful  to  you.  Please  let  me  know  if  you  have  questions. 

Sincerely, 

John  St.  Croix 
Executive  Director 


By:      Mabel  Ng 

Deputy  Executive  Director 
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encoastcommunicatiQOSxom    T:  415. 2S1 .3300  F  415.434.9010 
3  Embarcadero  Center,  Suite  420^an  Francisco,  CA  941 1 1 

2011  ^rR29  An  11=  1/ 

VL-\  U.S.  MML 
April  27,  2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue.  Suite  220 
San  Francisco,  C A  94102 

Re:     Request  for  Written  Advice 

To  WTiom  This  May  Concern: 

I  WTite  to  confirm  the  advice  I  received  from  the  Ethics  Commission  today  via 
phone.  My  question  regards  the  following  scenario: 

If  a  campaign  consultant  is  to  work  on  a  general  purpose  committee  created  for 
persuading  a  particular  candidate  to  run  for  elective  office,  would  it  be  legal  for  the 
same  consultant  to  be  hired  by  the  candidate  if  he/she  subsequently  decides  to  enter  the 
race.  For  purposes  of  your  opinion,  please  assume  that  the  general  purpose  committee 
established  to  persuade  a  candidate  to  run,  wdll  accept  and  expend  contributions. 

Please  provide  a  written  response  detailing  whether  or  not  this  would  be 
permissible  under  applicable  local  and  state  laws  and  regulations.  Thank  you  for  your 
attention  to  this  matter. 


Sincere  regards, 


[EFT  COAST 

i 

CjMMUNIiCATlONS 


[DR.A.fT] 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  13,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


I.   Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:3 1  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

JUL  -  7  2011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Beverly  Hayon, 
Commissioner;  Dorothy  S.  Liu,  Commissioner.  Vice-Chairperson  Studley  and  Commissioner 
Ward  were  excused. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director: 
Richard  Mo,  Chief  Enforcement  Officer. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  James  Chaffee,  Dr.  Derek  Kerr,  Dr.  Maria  Rivero,  Charley  Marsteller 
David  Pilpel,  Don  Falk,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  re:  Request  for  Waiver  from  Post  Employment  Ban,  dated  June  7,  201 1 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  May  9,  201 1 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  June  13,  201 1 

11.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

James  Chaffee  stated  that  a  complaint  regarding  Jewelle  Gomez  has  taken  a  long  time  to  come 
before  the  Ethics  Commission.  He  stated  that  the  Public  Library  has  a  long  history  of  betraying 
the  public.  He  stated  that  without  accountability  there  will  never  be  democracy.  He  stated  that 
citizens  should  be  supported  in  their  quest  for  open  government. 

Dr.  Derek  Kerr  stated  that  he  was  a  whistleblower  and  was  terminated  from  his  City  position. 
He  stated  that  his  complaint  with  the  Ethics  Commission  has  been  going  on  for  too  long.  He 
stated  that  the  Ethics  Commission  has  done  nothing  regarding  his  complaint.  He  stated  that  the 
monthly  Executive  Director's  reports  should  reflect  how  long  a  complaint  has  been  pending. 

Dr.  Maria  Rivero  stated  that  she  filed  a  complaint  along  with  Dr.  Kerr.  She  stated  that  she  was 
forced  to  resign  from  her  position.  She  stated  the  Ethics  Commission  did  nothing  while  she  was 
retaliated  against. 

David  Pilpel  stated  that  the  Executive  Director's  report  does  not  include  a  list  of  persons  with 
overdue  fines.  He  stated  that  this  should  be  included  in  the  report. 
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Charley  Marsteller  stated  that  he  was  pleased  with  how  the  public  tmancing  program  has 
proceeded  in  this  year.  He  stated  that  audit  staff  should  expand  its  audits  to  lobbyists  and  SEIs  to 
see  if  there  is  any  problem  in  those  areas. 

III.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 
section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(3). 

E.xecutive  Director  St.  Croix  introduced  the  waiver  request. 

Doug  Shoemaker  stated  that  his  office  provides  financing  to  affordable  housing  developers.  He 
stated  that  this  has  been  his  chosen  field  for  over  1 5  years,  and  that  the  field  is  relatively  small. 
He  stated  he  has  the  opportimity  to  work  for  Mercy  Housing.  He  stated  that  he  has  enjoyed  his 
position  with  government,  but  this  offer  is  an  unbelievable  opportunity. 

Commissioner  Liu  stated  that  the  factors  here  meet  the  case  for  an  extreme  hardship  exemption. 

Mr.  Shoemaker  responded  to  Commissioner  Hayon  stating  that  Mercy  House  recruited  him  for 
this  position  and  that  his  current  position  is  an  appointed  position  with  the  risk  of  a  new  mayor 
appointing  another  person. 

Responding  to  Commissioner  Liu.  Mr.  Shoemaker  stated  that  within  the  last  year  only  three 
similar  positions  in  the  City  have  become  available.  He  stated  that  San  Francisco  is  his  home 
and  does  not  want  to  move  his  family  to  pursue  a  career  opportunity.  He  stated  that  the  other 
three  organizations  also  received  City  funding. 

Responding  to  Chairperson  Hur,  Mr.  Shoemaker  stated  that  he  was  aware  of  the  employment  ban 
when  he  accepted  his  current  position.  He  stated  that  the  value  of  the  Mercy  House  loans  are  at 
least  S 1 5  million.  He  stated  that  the  loans  go  to  non-profit  entities  to  make  repairs  to  low  income 
housing. 

Chairperson  Hur  stated  that  he  is  sympathetic;  however,  this  situation  appears  to  be  the 
archetypal  instance  that  the  law  was  designed  to  protect  against. 

Mr.  Shoemaker  stated  that  his  position  requires  him  to  sign  off  on  the  contracts  to  all  entities.  He 
stated  that  the  public  vetting  process  is  extensive  regarding  financing.  He  stated  that  he  is  not  the 
sole  actor  in  making  a  loan  approval.  He  stated  the  loans  do  not  come  to  him  to  sign  off  on  until 
the  loans  are  ready  to  close.  He  stated  that  Mercy  House  primarily  works  at  the  state  level. 

Responding  to  Chairperson  Hur,  Mr.  Shoemaker  stated  that  he  was  offered  the  position  about  six 
weeks  ago. 
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Responding  to  Commissioner  Liu,  Mr.  Shoemaker  stated  that  he  is  not  seeking  a  waiver 
prohibiting  communications  with  the  City.  He  stated  that  there  are  other  persons  within  Mercy 
House  who  would  handle  City  communications. 

Public  Comment: 

Don  Falk,  Executive  Director  of  the  Tenderloin  Neighborhood  Association,  stated  that  the 
affordable  housing  community  is  very  small,  and  the  work  is  very  specialized.  He  confirmed 
that  there  are  very  few  candidates,  and  it  is  reasonable  to  expect  a  City  officer  in  this  field  would 
re-enter  the  private  sector. 

Chairperson  Hur  stated  that  the  matter  should  be  continued  when  the  full  Ethics  Commission  is 
present. 

Commissioner  Liu  stated  that  Mr.  Shoemaker  should  provide  any  additional  information  that 
would  aid  the  Ethics  Commission  to  determine  if  he  clearly  meets  the  hardship  exemption. 

Motion  11-13-06-01  (Liu/Hur):  Moved,  seconded,  and  passed  (3-0;  Ward  and  Studley 
absent)  that  the  Commission  continue  this  matter  to  the  next  meeting  of  the  Ethics 
Commission. 

Public  Comment: 
None. 

IV.  Minutes  of  the  Commission's  regular  meeting  of  April  11,  2011. 

Motion  11-13-06-02  (Hayon/Liu):  Moved,  seconded,  and  passed  (3-0,  Ward  and  Studley 
absent)  that  the  Ethics  Commission  adopt  the  minutes  of  the  May  9,  2011,  regular  meeting. 

Public  Comment: 
None. 

V.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  the  Ethics  Commission  received  the  budget  that  it 
requested.  He  stated  that  the  budget  will  go  before  the  Board  of  Supervisors  in  June. 

Public  Comment: 
None. 

VI.  Items  for  future  meetings. 

Deputy  Executive  Director  Ng  responded  to  Commissioner  Liu,  stating  that  staff  wanted  all 
commissioners  to  be  present  when  Dr.  Melinek's  SLA  issue  comes  up  for  consideration.  She 
stated  that  she  is  presenting  to  the  Public  Library  Commission  about  its  SL-X  this  August,  and 
anticipates  that  the  issue  will  return  to  the  Ethics  Commission  for  consideration  is  September. 
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Executive  Director  St.  Croix  explained  the  requirements  to  hold  a  special  meeting  on  Mr. 
Shoemaker's  matter. 

Public  Comment: 
None. 

\  II.     Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

\  111.  Adjournment. 

Motion  11 -13-06-3  (Hayon/Liu)  Moved,  seconded,  and  passed  (3-0,  Ward  and  Studley 
absent)  that  the  Ethics  Commission  adjourn. 

Public  Comment: 
None. 

.Meeting  adjourned  at  6:26  PM. 
Respectfully  submitted, 


Richard  Mo 


[Approved  7/11/11] 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  13,2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place  GOVbRNMENT 
San  Francisco,  CA  94102  DOCUMENTS  DEPT 

I.   Call  to  order  and  roll  call.  JUL  2  1  2011 


Chairperson  Hur  called  the  meeting  to  order  at  5 :3 1  PM.  SAN  FRANCISCO 

PUBLIC  LIBRARY 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Beverly  Hayon, 
Commissioner;  Dorothy  S.  Liu,  Commissioner.  Vice-Chairperson  Studley  and  Commissioner 
Ward  were  excused. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Richard  Mo,  Chief  Enforcement  Officer. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  James  Chaffee,  Dr.  Derek  Kerr,  Dr.  Maria  Rivero,  Charley  Marsteller 
David  Pilpel,  Don  Talk,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  re:  Request  for  Waiver  from  Post  Employment  Ban,  dated  June  7.  20 11 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Ma}-  9.  201 1 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  June  13.  20 11 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

James  Chaffee  stated  that  a  complaint  regarding  Jewelle  Gomez  has  taken  a  long  time  to  come 
before  the  Ethics  Commission.  He  stated  that  the  Public  Library  has  a  long  history  of  betra}'ing 
the  public.  He  stated  that  without  accountability  there  vsill  never  be  democracy.  He  stated  that 
citizens  should  be  supported  in  their  quest  for  open  government. 

Dr.  Derek  Kerr  stated  that  he  was  a  whistleblower  and  was  terminated  from  his  Cit}-  position. 
He  stated  that  his  complaint  with  the  Ethics  Commission  has  been  going  on  for  too  long.  He 
stated  that  the  Ethics  Commission  has  done  nothing  regarding  his  complaint.  He  stated  that  the 
monthly  Executive  Director's  reports  should  reflect  how  long  a  complaint  has  been  pending. 

Dr.  Maria  Rivero  stated  that  she  filed  a  complaint  along  with  Dr.  Kerr.  She  stated  that  she  was 
forced  to  resign  from  her  position.  She  stated  the  Ethics  Commission  did  nothing  while  she  was 
retaliated  against. 

David  Pilpel  stated  that  the  Executive  Director's  report  does  not  include  a  list  of  persons  with 
overdue  fines.  He  stated  that  this  should  be  included  in  the  report. 
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Charley  Marsteller  stated  that  he  was  pleased  with  how  the  public  financing  program  has 
proceeded  in  this  year.  He  stated  that  audit  staff  should  expand  its  audits  to  lobbyists  and  SEIs  to 
see  if  there  is  any  problem  in  those  areas. 

III.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 
section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(3). 

Executive  Director  St.  Croix  introduced  the  waiver  request. 

Doug  Shoemaker  stated  that  his  office  provides  financing  to  affordable  housing  developers.  He 
stated  that  this  has  been  his  chosen  field  for  over  15  years,  and  that  the  field  is  relatively  small. 
He  stated  he  has  the  opportunity  to  work  for  Mercy  Housing.  He  stated  that  he  has  enjoyed  his 
position  with  government,  but  this  offer  is  an  unbelievable  opportunity. 

Commissioner  Liu  stated  that  the  factors  here  meet  the  case  for  an  extreme  hardship  exemption. 

Mr.  Shoemaker  responded  to  Commissioner  Hayon  stating  that  Mercy  House  recruited  him  for 
this  position  and  that  his  current  position  is  an  appouited  position  with  the  risk  of  a  new  mayor 
appointing  another  person. 

Responding  to  Commissioner  Liu,  Mr.  Shoemaker  stated  that  within  the  last  year  onl>'  three 
similar  positions  in  the  City  have  become  available.  He  stated  that  San  Francisco  is  his  home 
and  does  not  want  to  move  his  family  to  pursue  a  career  opportunity.  He  stated  that  the  other 
three  organizations  also  received  City  funding. 

Responding  to  Chairperson  Hur,  Mr.  Shoemaker  stated  that  he  was  aware  of  the  emplo>  ment  ban 
when  he  accepted  his  current  position.  He  stated  that  the  value  of  the  Mercy  House  loans  are  at 
least  $  1 5  million.  He  stated  that  the  loans  go  to  non-profit  entities  to  make  repairs  to  low  income 
housing. 

Chairperson  Hur  stated  that  he  is  sympathetic;  however,  this  situation  appears  to  be  the 
archetypal  instance  that  the  law  was  designed  to  protect  against. 

Mr.  Shoemaker  stated  that  his  position  requires  him  to  sign  off  on  the  contracts  to  all  entities.  He 
stated  that  the  public  vetting  process  is  extensive  regarding  financing.  He  stated  that  he  is  not  the 
sole  actor  m  making  a  loan  approval.  He  stated  the  loans  do  not  come  to  him  to  sign  off  on  until 
the  loans  are  ready  to  close.  He  stated  that  Mercy  House  primarily  works  at  the  state  le\-el. 

Responding  to  Chairperson  Hur,  Mr.  Shoemaker  stated  that  he  was  offered  the  position  about  six 
weeks  ago. 
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Responding  to  Commissioner  Liu,  Mr.  Shoemaker  stated  that  he  is  not  seeking  a  waiver 
prohibiting  communications  with  the  City.  He  stated  that  there  are  other  persons  within  Mercy 
House  who  would  handle  City  communications. 

Public  Comment: 

Don  Falk,  Executive  Director  of  the  Tenderloin  Neighborhood  Association,  stated  that  the 
affordable  housing  community  is  very  small,  and  the  work  is  very  specialized.  He  confirmed 
that  there  are  very  few  candidates,  and  it  is  reasonable  to  expect  a  City  officer  in  this  field  would 
re-enter  the  private  sector. 

Chairperson  Hur  stated  that  the  matter  should  be  continued  when  the  full  Ethics  Commission  is 
present. 

Commissioner  Liu  stated  that  Mr.  Shoemaker  should  provide  any  additional  information  that 
would  aid  the  Ethics  Commission  to  determine  if  he  clearly  meets  the  hardship  exemption. 

Motion  11-13-06-01  (Liu/Hur):  Moved,  seconded,  and  passed  (3-0;  Ward  and  Studley 
absent)  that  the  Commission  continue  this  matter  to  the  next  meeting  of  the  Ethics 
Commission. 

Public  Comment: 
None. 

IV.  Minutes  of  the  Commission's  regular  meeting  of  April  11,  2011. 

Motion  11-13-06-02  (Hayon/Liu):  Moved,  seconded,  and  passed  (3-0,  Ward  and  Studley 
absent)  that  the  Ethics  Commission  adopt  the  minutes  of  the  May  9,  2011,  regular  meeting. 

Public  Comment: 
None. 

V.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  the  Ethics  Commission  received  the  budget  that  it 
requested.  He  stated  that  the  budget  will  go  before  the  Board  of  Supervisors  in  June. 

Public  Comment: 
None. 

VI.  Items  for  future  meetings. 

Deputy  Executive  Director  Ng  responded  to  Commissioner  Liu,  stating  that  staff  wanted  all 
commissioners  to  be  present  when  Dr.  Melmek's  SIA  issue  comes  up  for  consideration.  She 
stated  that  she  is  presenting  to  the  Public  Library  Commission  about  its  SIA  this  August,  and 
anticipates  that  the  issue  will  return  to  the  Ethics  Commission  for  consideration  is  September. 
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Executive  Director  St.  Croix  explained  the  requirements  to  hold  a  special  meeting  on  Mr. 
Shoemaker's  matter. 

Public  Comment: 


VII.    Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


VIII.  Adjournment. 

Motion  11-13-06-3  (Hayon/Liu)  Moved,  seconded,  and  passed  (3-0,  Ward  and  Studley 
absent)  that  the  Ethics  Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  6:26  PM. 
Respectfully  submitted, 


None. 


None. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31  12 


I. 

n. 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  SPECIAL  MEETING 
June  28,  2011  2:00  P.M. 
and  AGENDA 
Room  408  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

Call  to  order  and  roll  call. 


GOVERNMENT 
DOCUMENTS  DEPT 

JUN  2  4  2011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 
section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(3).  The  Commission  will  continue  its  discussion  of  this  matter,  w  hich  was 
discussed  at  the  Commission's  regular  June  13,  2011  meeting.  A  staff  report  is 
available  at  the  Commission  office  as  well  as  on  the  Commission  website.  (Discussion 
and  possible  action.) 


III.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  hoards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator.  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  "'^24;  by  fax  at  415 
554  7854;  or  by  email  at  sotf(wsfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Sess  Avenue.  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 


This  location  is  wheelchair  accessible.   In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  thai  oihcr 

attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals.  

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity  .  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  .\ess  A  venue.  Suite  220.  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  w^vw.sfsov.orz/ethics 


S:  A  GESDA  2011  6. 28. 1 1  special  doc 


June  22,  2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 

Commissioners, 

I  am  writing  to  provide  more  information  about  two  issues  that  were  raised  at  the  hearing  on 
June  13  regarding  my  waiver  request.  As  I  stated  in  my  initial  letter,  I  am  seeking  a  waiver  from 
the  Ethics  Commission  so  that  I  may  accept  an  offer  of  emplo>Tnent  to  serve  as  President  of 
Mercy  Housing  California,  a  statewide  non-profit  housing  organization  located  in  San  Francisco. 
I  curi'ently  sei^ve  as  the  Director  of  the  Mayor's  Office  of  Housing  (MOH).  I  am  asking  for  a 
waiver  because  among  the  175  grants  and  loans  I  signed  last  year  as  a  department  head,  I  signed 
five  contracts  with  Mercy  Housing  CalifoiTiia. . 

At  the  June  13^^  hearing,  Commissioners  asked  for  more  information  about  the  hardship  request 
in  Ught  of  job  opportunities  that  exist  in  my  area  of  employment.  In  addition,  diere  was  a  request 
for  more  details  regarding  the  contracts  that  I  signed  on  behalf  of  the  Mayor's  Office  of  Housing. 
I  appreciate  the  oppoi'tunity  to  provide  the  following  additional  information  regai'ding  these 
issues. 


The  hardship  request 

Mercy  Housing  California  is  a  non-profit  affordable  housing  provider  that  provides  affordable 
housing  and  services  to  lower-income  and  homeless  seniors  and  families.  The  Mayor's  Office  of 
Housing  is  the  City's  housing  finance  agency,  so  I  sign  all  of  the  City's  loans  and  grants  for 
affordable  housing  and  communit}''  development  activities. 

There  are  approximately  fifteen  non-profit  organizations  and  for-profit  companies  providing 
affordable  housing  in  San  Francisco,  and  I  have  signed  contracts  with  nearly  all  of  them  in  the 
past  year.  These  contracted  entities  include  Asian  Neighborhood  Design;  Chinatown 
Community  Development  Center;  Bernal  Heights  Neighborhood  Center;  Community  Housing 
Partnership;  Dolores  Street  Community  Services;  Episcopal  Community  Sei-vices;  GP/TODCO; 
the  John  Stewart  Company;  Mission  Housing  Development  Corporation;  Related  Companies  of 
California;  San  Francisco  Housing  Development  Corporation;  Swords  to  Plowshares;  and 
Tenderloin  Neighborhood  Development  Corporation  .  I  have  signed  multiple  contracts  with 
nine  of  these  fourteen  organizations  in  the  past  year. 


Therefore,  responsibl)-  executing  my  duties  for  the  City  has  created  contracting  conflicts  with 
nearly  all  local  alTordablc  housing  developers.  Because  Mercy  stands  out  among  this  small  pool 
of  potential  local  cniplo\  crs  in  my  field  as  one  of  the  few  tliat  operates  tlu'oughout  California, 
and  because  tJiis  position  as  its  President  has  not  been  open  in  over  twenty  years,  I  was  honored 
to  be  recruited  for  the  job. 

1  lia\  c  dcJ:caicd  my  entire  professional  life  to  the  field  of  affordable  housing.  My  wife  is  a  full- 
time  doctor  ai  San  Francisco  General  and  our  kids  attend  school  in  the  city.  I  am  passionate 
about  alTordable  housing  and  would  be  deeply  saddened  if  I  was  forced  to  leave  the  field  or  San 
Francisco.  Put  simply,  it  would  be  nearly  impossible  for  me  to  remain  in  the  city  and  my  chosen 
profession  without  a  waiver. 


MOH  Loans  and  Grants 

In  an  effort  to  ensure  that  1  comply  fully  with  all  applicable  conflict  laws,  I  have  conferred 
several  times  in  the  past  few  months  with  Deputy  City  Attorney  Jon  Givner.  Based  on  those 
discussions  and  the  questions  raised  at  the  hearing,  I  wanted  to  provide  the  Commission  with 
more  information  about  the  loans  and  grants  that  I  signed. 

a.  Contracting  Process 

MOfFs  proposed  grants  and  loans  go  thi-ough  an  external  review  and  recommendation 
process.  Once  those  committees  have  reviewed  a  pailiculai'  proposal,  MOH  forwai-ds  their 
recommendation  to  the  Mayor  and/or  the  Board  of  Supervisors.  If  the  contract  is  approved, 
the  MOH  Director  then  executes  the  grant  or  loan,  which  is  t}'pically  also  signed  by  the 
Mayor.  Approximately  30%  of  grantees  or  borrowers  fi-om  MOH  receive  multiple  contracts. 

Three  of  these  contracts  were  reviewed  by  a  four-member  Citywide  Loan  Committee,  of 
which  MOH  has  one  seat.  In  the  case  of  the  Seismic  Safety  Loan,  the  proposal  was  reviewed 
by  a  five-member  committee  of  which  MOH  has  one  seat.  In  the  case  of  die  services  grant, 
the  funding  proposal  was  reviewed  by  a  seven-member  Citizens  Committee  on  Community 
Development  (CCCD),  which  then  recommended  funding  to  the  Mayor  and  Board  of 
Supervisors. 

h.   Personal  Involvement  or  Non-Involvement 

Since  my  initial  letter,  I  have  reviewed  in  more  detail  my  involvement  or  non-involvement  in 
each  of  the  five  contracts  that  I  signed.  For  three  of  the  five  contracts.  I  actively  participated 
in  the  process  of  awarding  or  recommending  the  contact.  For  the  Arlington  and  Cdilh  Witt.  I 
did  not  play  a  substantive  or  personal  role  with  the  exception  of  signing  the  contract. 
However,  I  understand  that  because  of  my  signature,  the  restriction  in  Section  3.234(a)(3) 
still  necessitates  a  waiver  request. 


Conti-acts  in  which  I  actively  participated  in  the  awai-diiig  of  the  contract 

1.  Simnydale  Predevelopment  loan  -  June  2010 

a.  $1,725  million  loan  to  a  joint  venture  with  the  Related  Companies  of  California 

b.  I  participated  in  the  Citywide  Loan  Committee  review  and  recommendation. 

2.  Phelan  Loop  Affordable  Housing  constmction  loan  -  July  2010 

a.  $4. 1  million  loan  to  a  Joint  Venture  with  Bemal  Heights  Neighborhood  Center. 

b.  I  participated  in  the  Citywide  Loan  Committee  review  and  recommendation. 

3.  Smmydale  services  grant  -  August  2010 

a.  $175,000  Community  Development  Block  Grant 

b.  I  participated  in  the  recommendation  to  the  CCCD  in  Mai'ch  20 1 0. 


Contracts  in  which  I  did  not  personally  or  substantively  participate  in  the  award 

4.   Seismic  Safety  loan  to  the  Arlington  Hotel  -  November  2010. 

a.  $15  million  loan  to  seismically  retrofit  an  Smgle  Room  Occupancy  Hotel 
(SRO)  that  serves  extremely  low-income  adults 

b.  I  did  not  participate  in  the  Seismic  Safety  Loan  Committee  in  recommending 
this  loan  to  the  Mayor  nor  did  I  play  a  substantive  role  in  developing  the 
recommendation. 


5.  Operating  grant  to  Edith  Witt  Senior  Housmg 

a.  $78,000  contract  signed  in  December  2010 

b.  Grant  subsidizes  the  rents  of  homeless  seniors. 

c.  I  did  not  participate  in  the  Citywide  Loan  Committee  review  of  this  contract  nor 
did  I  play  a  substantive  role  in  developing  the  recommendation. 


I  hope  that  this  additional  information  addresses  the  questions  that  were  raised  at  the  hearing.  1 
want  to  assure  the  Commission  that  I  do  not  take  this  request  lightly.  I  would  not  have  pursued 
this  request  if  I  was  not  certain  of  the  rigorous  and  transpai'ent  public  process  by  wliich  these 
contracts  were  awarded.  Thank  you  for  your  consideration. 


THE 
VOICE  OF 
AFFORDABLE 
HOUSING 
SINCE  1979 


June  22,  2011 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue 
San  Francisco.  CA  94102 

Dear  Commissioners: 

I  am  writing  in  regard  to  Douglas  Shoemaker's  request  for  a  waiver  of  the 
post-employment  restrictions  on  working  for  a  city  contractor. 

As  the  Executive  Director  of  the  Non-Profit  Housing  Association  of  Northern 
California  (NPH)  for  the  past  20  years,  I  believe  that  I  am  in  a  unique 
position  to  comment  on  the  question  of  employment  opportunities  in  the  field 
of  affordable  housing  development. 

The  mission  of  the  Non-Profit  Housing  Association  of  Northern  California 
(NPH)  is  to  advance  affordable  housing  as  the  foundation  for  thriving 
individuals,  families  and  neighborhoods.  We  represent  housing  developers, 
local  governments,  and  related  private  sector  companies  throughout  the  Bay 
Area. 

In  my  position  as  the  Executive  Director  of  NPH  (and  in  our  organizational 
role  and  as  a  capacity  builder  of  the  field)  we  are  an  immediate  and  constant 
point  of  entry  for  all  job  seekers  in  this  field.  I  can  affirm  that  position(s) 
such  as  the  one  of  President  of  Mercy  Housing  California  come  available 
infrequently  and  the  competition  for  these  positions  is  fierce.  There  is  a 
trend  in  our  field  for  senior  managers  and  executive  level  positions  to  be 
held  for  20,  30,  and  even  40  years.  So,  this  opportunity  does  not  open  up 
often  and  truly  this  opportunity  is  rare. 

I  think  it  is  also  helpful  to  note  that  the  current  chaos  created  by  the 
California  Legislature  and  Governor  to  agree  on  the  value  of  Redevelopment 
Agencies  in  our  state  has  created  real  uncertainly  about  affordable  housing 
development  and  funding  to  actually  build  affordable  housing  anywhere. 
This  has  resulted  in  layoffs  for  all  sectors  in  the  housing  field  -  private,  non- 
profit and  public.  That  translates  into  fewer  jobs  and  less  career 
opportunities. 

I  firmly  believe  that  the  vast  majority  of  Mr.  Shoemaker's  potential  job 
options  have  the  same  types  of  conflicts  as  the  Mercy  Housing  California 
position.  Because  affordable  housing  development  requires  significant 
public  subsidies,  both  for-profit  and  non-profit  developers  are  compelled  to 
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request  funds  from  local  governments  to  purchase  land  and  pay  for 
construction  costs  that  the  low  rents  do  not  support. 

I  have  reviewed  our  records  and  determined  that  there  are  approximately  15 
affordable  housing  developers  conducting  business  in  San  Francisco.  I  am 
confident  that  ALL  of  them  routinely  receive  either  grants  or  loans  from  the 
Mayor's  Office  of  Housing. 

As  I  am  sure  you  may  know,  many  people  leaving  government  do  not 
choose  to  go  back  to  affordable  housing  or  the  non-profit  sector  because  the 
salaries  are  significantly  lower  than  the  employment  opportunities  in  market- 
rate  housing  and  community  development  lending  companies  for  example. 

In  closing,  I  also  wanted  the  commissioners  to  know  how  important  it  is  to 
our  field  that  we  allow  people  like  Mr.  Shoemaker  to  return  to  the  non-profit 
sector  after  a  stint  in  government.  It  is  essential  that  we  recognize  younger 
leaders  such  as  Mr.  Shoemaker  and  allow  them  to  assume  leadership 
positions  where  they  can  grow,  thrive  and  sustain  these  valuable  affordable 
housing  organizations  into  the  future. 

Thank  you  for  your  consideration  and  I  ask  that  you  grant  Mr.  Shoemaker 
his  waiver. 

Sincerely, 


Dianne  J.  Spaulding 
Executive  Director 

Non-Profit  Housing  Association  of  Northern  California  (NPH) 


June  20.  2011 

Ethics  Commission 

25  Van  Ness  Avenue.  Suite  220 

San  Francisco,  CA  94102 

Re;  Douglas  Shoemaker  request  for  waiver 

To  Whom  It  May  Concern; 

On  July  22,  2009  the  Seismic  Safety  Loan  Program  (SSLP)  Loan  Committee  approved 
a  loan  to  Mercy  Housing  California  in  the  amount  of  $15,000,000  for  purposes  of 
upgrading  the  seismic  systems  at  the  Arlington  Hotel  at  480  Ellis  Street  in  San 
Francisco. 

This  letter  is  to  confirm  that  pursuant  to  Section  66A.13  of  the  San  Francisco 
Administrative  Code,  the  Loan  Committee  was  comprised  of  five  members,  including 
myself,  who  as  Housing  Development  Director  at  the  Mayor's  Office  of  Housing  (MOH) 
and  Program  Administrator  for  the  SSLP  was  a  duly  authorized  member  of  the  Loan 
Committee.  In  that  capacity  and  as  the  only  MOH  staff  member  who  was  a  member  of 
the  Loan  Committee  at  the  time,  I  participated  in  the  Committee's  discussion  and 
approval  of  this  loan  on  behalf  of  MOH. 

Mr.  Douglas  Shoemaker,  Director  of  MOH  was  not  a  member  of  the  Loan  Committee  at 
that  time  and  did  not  participate  in  the  Loan  Committee's  decision-making  process  for 
this  loan. 

I  can  be  contacted  as  described  below  if  I  can  be  of  any  further  assistance  in  this 
matter. 


Sincerely, 


415-205-3476 

ioellipski(a)cQmcast.net 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  June?.  2011 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Request  for  Waiver  from  Post-Employment  Ban 


Doug  Shoemaker,  the  Director  of  the  Mayor's  Office  of  Housing  (MOH).  has 
submitted  a  request  for  waiver  from  San  Francisco  Campaign  and  Go\  emmental 
Conduct  Code  (C&GC  Code)  section  3.234(a)(3).  in  order  that  he  may  take  a  job  as 
President  of  Mercy  Housing  California,  a  non-profit  housing  organization  located  in 
San  Francisco.  For  the  reasons  discussed  below  and  set  forth  in  Mr.  Shoemaker's 
letter,  as  well  as  the  letters  of  the  Mayor  and  the  Deput\'  Director  of  MOH  supporting 
the  waiver  request,  staff  recommends  that  the  Commission  grant  the  waiver.  Mr. 
Shoemaker  will  attend  the  Commission's  June  13,  201 1  meeting  to  address  any 
questions  from  the  Commission. 

Background 

According  to  its  website,  the  mission  of  the  MOH  is  to  provide  financing  for  the 
development,  rehabilitation  and  purchase  of  affordable  housing  in  San  Francisco.  As 
the  City's  housing  finance  agency.  MOH  guides  and  coordinates  the  City's  housing 
policy.  It  administers  a  variety  of  programs  -  through  loans  and  grants  -  to  finance  the 
development  of  affordable  housing  by  non-profit  and  for  profit  developers,  provides 
financial  and  educational  assistance  to  first-time  homebuyers.  and  finances  housing 
rehabilitation  costs  for  low-income  homeowners.  MOH  is  also  responsible  for 
monitoring  and  ensuring  the  long-term  affordability  and  physical  viabilit}  of  the  City's 
stock  of  affordable  housing. 


In  addition,  MOH"s  Community  Development  Division  administers  the  federally- 
funded  Community  Development  Block  Grant  (CDBG)  program,  which  provides 
decent  housing,  suitable  living  environments,  and  economic  development  opportunities 
principally  for  persons  of  low-  and  moderate-income.  MOH  also  administers  programs 
to  prevent  homelessness  and  to  enable  homeless  individuals  and  families  to  mo\  e 
toward  independent  living. 
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Relevant  Law 


C&GC  Code  section  3.234(a)(3)  proxides  the  following: 

A'o  cwrcni  or  former  employee  of  the  City  shall  he  employed  by  or  olhenvise  receive 
compensation  from  a  person  or  entity  that  entered  into  a  contract  with  the  ( '/n  within  the 
preceding  12  months  w  here  the  officer  or  employee  personally  and  suhsianiially  participated  in 
the  award  of  the  contract. 

Section  3.234(a)(3  )  ensures  that  Cit>  contracts  are  awarded  on  a  fair  and  impartial  basis  by 
prohihiiinL:  an\  ott'icer  or  cmploxec  who  personal!)  and  substantially  participates  in  the  award  of 
a  conuaci  from  obiainmLi  cmplo>menl  with  the  contracting  party  for  one  year.  (Sections 
3.234(a)(  1  )  and  (2  i  ^cparalel\  prohibit  fomier  Cit>  employees  and  officers  from  lobbying  their 
fomier  colleagues  lor  one  \ear  or  switching  sides  and  taking  positions  against  the  City  in  ■ 
particular  matters.  Mr.  Shoemaker  is  not  seeking  a  waiver  from  these  two  restrictions.) 

rhe  Commission  may  grant  a  waiver  from  the  ban  on  employment  with  City  contractors  if  it 
"dcfcrniincs  thai  iniposini^  the  restriction  would  cause  extreme  hardship  "  for  the  individual.  See 
Cc'tCiC  Code    3.234(c)(3 ).  In  making  this  determination,  the  Commission  may  consider:  the 
\ocaiion  of  the  indi\  idual;  the  range  of  employers  for  whom  the  individual  could  work:  the  steps 
the  indi\  idiiai  has  taken  to  fmd  new  emplovTnent:  and  any  other  factors  the  Commission  deems 
relexant.  See  kC  Regulation  3.234-4(a)(5). 

Discussion 

Mr.  Shoemaker  states  that  as  part  of  his  job  as  department  head  of  MOH.  he  approves  150-175 
grants  and  loans  each  year.  He  signs  contracts,  loan  documents  and  grant  agreements  for  some 
80-90  organizations  annually.  In  the  past  year,  he  has  approved  five  contracts  with  Mercy 
1  lousing.  Because  he  "participated  personally  and  substantially  in  the  award  of  the  contracts"  by 
\  irtue  of  signing  the  agreements,  he  may  not  accept  employment  with  the  Mercy  Housing  unless 
the  Commission  waives  the  ban  in  section  3.234(c)(3).  See  Ethics  Commission  Regulation 
3.234-5(e)  (the  "single  act  of  approving  [a  contract]  may  be  substantial").  The  Commission  may 
grant  his  waiver  request  if  the  Commission  determines  that  imposing  the  ban  would  cause 
extreme  hardship  for  him. 

Staff  belicNcs  that  imposing  the  ban  would  cause  extreme  hardship  for  Mr.  Shoemaker.  As  he 
explains  in  his  letter.  Mr.  Shoemaker  has  worked  in  the  field  of  non-profit  affordable  housing 
throughout  his  professional  career.  Because  most,  if  not  all.  local  non-profit  organizations  in  his 
field  ha\e  contractual  relationships  with  MOIL  for  him  to  seek  emplo\ment  with  any  of  them 
would  pose  the  same  conllict  and  would  require  the  same  waiver  request. 

Mr.  Shoemaker  adds  that  the  niMi-prollt  affordable  housing  Held  is  small,  so  there  are  relati\ely 
few  opportunities  for  emplo\ mcni.  pariiciilarl\  in  ihc  Cii\  where  he  and  his  famil>  reside,  work 
and  attend  school.  Staff  bclic\ cs  iliai  \lr.  Shoemaker  ma\  suffer  financial  as  well  as 
professional  hardship  because  he  will  be  unable  lo  pursue  his  chosen  career  path  ii  he  cannot 
lake  the  position  offered  to  him  b>  Merc\  I  lousing.  As  stated  in  the  letter  from  the  Ma\  or.  Mr. 


Shoemaker  "is  faced  with  the  unenviable  choice  of  leaving  the  field  of  affordable  housing  or 
leaving  our  City  in  order  to  accept  work  outside  of  government." 

Mr.  Shoemaker  states  that  he  has  not  taken  any  action  to  influence  Mercy  Housing  to  offer  him  a 
position.  Nor  has  he  signed  any  contracts  or  made  any  decisions  regarding  its  funding  since  he 
began  talks  about  possible  employment  with  the  organization.  Instead,  as  indicated  in  the  tv\  o 
letters  supporting  his  waiver  request,  all  decisions  related  to  Mercy  Housing  have  been  delegated 
to  the  Deputy  Director  of  MOH  during  that  period. 

The  post-employment  restriction  in  section  3.234(a)(3)  was  designed  to  prevent  corruption, 
favoritism  or  inappropriate  influence  in  the  City's  contracting  process.  There  is  no  apparent  risk 
of  any  of  those  harms  here.  Moreover,  the  prohibition  would  cause  undue  hardship  to  Mr. 
Shoemaker  for  the  reasons  discussed  above  and  in  his  letter.  For  these  reasons,  staff 
recommends  that  the  Commission  grant  the  waiver. 
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San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue.  Suiic  220  jv-f;,  ;  , 

San  Francisco,  C/\  '■)4 1 02 

B  Y  

Commissioners, 

I  write  seeking  a  waiver  from  the  Ethics  Commission  so  that  I  may  accept  an  offer  of 
employment  from  Mercy  Housing  California,  a  non-profit  housing  organization  located  in  San 
Francisco.   I  currently  serve  as  the  Director  of  the  Mayor's  Office  of  Housing  (MOH),  which 
provides  loans  and  grants  to  approximately  80-90  organizations  annually.    I  am  asking  for  a 
waiver  because  among  the  1 50-1 75  grailts  and  loans  I  approve  each  year  as  a  department  head,  1 
have  approved  5  contracts  to  Mercy  Housing  California  in  the  past  year. 

After  five  very  rewarding  years  with  the  City,  I  would  like  to  return  to  private  work  in  the  field 
of  non-profit  affordable  housing,  which  has  been  my  sole  area  of  employment  during  my 
professional  career.  Prior  to  joining  MOH,  I  worked  for  5  years  at  the  Non-Profit  Housing 
Association  and  5  years  at  Mission  Housing  Development  Corporation.  As  I  will  explain  in 
more  detail  below,  I  am  seeking  the  waiver  because  my  ciUTent  position  results  in  similar 
contracting  conflicts  for  nearly  all  potential  employers  in  my  field.  As  such,  it  would  be  a 
financial  hardship  for  me  if  this  waiver  were  denied. 

1  seek  a  waiver  specifically  from  Campaign  &  Governmental  Conduct  Code  section  3.234(a)(3)), 
which  limits  employment  with  City  contractors.  I  am  not  seeking  a  waiver  of  any  other  portion 
of  the  Government  Ethics  Ordinance.  If  the  waiver  is  granted,  I  understand  that  I  will  not  be 
allowed  to  communicate  with  MOH  for  at  least  the  12  months  required  by  law.  nor  may  I  involve 
myself  in  any  matters  that  I  am  currently  party  to  as  the  Director  of  MOH. 

I  am  painfully  aware  of  the  appearance  of  a  conflict  of  interest.  I  can  assure  the  Commission  that 
I  have  taken  no  actions  to  create  a  financial  windfall  for  myself  nor  have  I  sought  in  any  way  to 
use  my  current  position  to  coerce  or  otherwise  influence  Mercy  Housing  to  offer  me 
employment.   Since  I  began  discussions  with  Mercy,  I  have  not  signed  any  contracts  or  made 
any  decisions  regarding  their  funding.   While  the  contracts  I  have  signed  with  Mercy  are 
important  to  their  mission,  they  do  not  represent  a  disproportionately  significant  source  of 
operating  income  to  the  organization,  which  currently  provides  affordable  housing  to  over 
23,000  people. 

The  Mayor's  Office  of  Housing  provides  loans  and  grants  to  non-profit  housing  and  community 
development  organizations.  In  that  capacity.  I  sign  contracts,  loan  dtKniments  and  urant 
agreements  for  80-90  organizations  annually.  So.  while  I  spcciticall>  seek  a  wan  er  only  to 
accept  the  offer  from  Mercy  Housing.  I  ha\  e  similar  conllicls  with  nearly  all  ol' [\\c  pri\  ate 


companies  and  non-profit  organizations  in  my  field.  I  would  note  that  I  was  recruited  to  MOH 
in  large  part  because  of  my  deep  background  in  affordable  housing  development  and  finance. 

My  chosen  field  is  relatively  small,  so  there  ai*e  relatively  few  opportunities  for  employment.  In 
the  past  two  years,  I  have  been  aware  of  only  three  director-level  positions  in  all  of  the  Bay  Area. 
All  three  of  these  positions  had  the  same  conflict  of  interest  as  the  Mercy  Housing  position.  The 
only  other  positions  I  have  considered  would  have  required  relocation  to  New  York  City  or 
Washington,  D.C.  Ultimately  my  wife  and  I  decided  not  to  pursue  these  options,  in  part  because 
it  would  have  forced  her  to  leave  her  job  at  San  Francisco  General  Hospital. 

I  have  been  offered  the  position  of  President  of  Mercy  Housing  California,  a  position  that  has  not 
been  vacant  in  the  past  20  years.  I  feel  a  deep  connection  to  the  organization's  mission  to 
provide  housing  and  services  to  those  most  in  need.  Their  work  is  focused  on  providing 
affordable  housing  with  sei-vices  to  fixed-income  seniors,  homeless  individuals  and  lower 
income  families.  The  organization  is  statewide  with  offices  in  San  Francisco,  Sacramento,  and 
Los  Angeles,  so  it  would  be  possible  for  me  to  perfoim  the  job  of  President  without  being 
involved  on  work  in  San  Francisco  for  the  next  12  months. 

The  Government  Ethics  Ordinance  requires  that  I  describe  the  contracts  which  necessitate  this 
request.  I  have  asked  MOH's  Chief  Financial  Officer,  Gigi  Whitley,  to  review  our  records  for 
any  contracts  that  I  signed  in  the  past  12  months,  and  she  found  5  contracts  with  Mercy  Housing 
California.  I  did  not  approve  any  of  these  contracts  while  I  was  negotiating  employment  with 
Mercy  Housing.  Four  of  the  contracts  are  loan  agreements  to  develop  or  repair  affordable 
housing.  As  is  typical  for  MOH  loans  to  housing  developers,  these  loans  require  that  Mercy 
Housing  provide  housing  affordable  to  low  income  residents  for  55  years. 

The  specific  details  of  each  contract  follows: 

1)  Sunnydale  predevelopment  loan  (signed  June  2010) — this  specific  contract  provides 
predevelopment  funding  to  develop  plans  for  the  rebuilding  of  the  Sunnydale  public 
housing  development.  The  San  Francisco  Housing  Authority  awai'ded  the  Sunnydale 
project  to  a  joint  venture  of  Mercy  Housing  California  and  the  Related  Companies  in 
2008.  In  2010  the  Citywide  Loan  Committee,  of  which  I  am  a  member,  recommended 
funding  for  this  project  and  the  Mayor  accepted  then  recommendation.  The  Citywide 
Loan  committee  reviews  all  applications  for  funding  of  affordable  housing  in  the  city  and 
is  comprised  of  representatives  of  the  Mayor's  Office  of  Housing,  the  Department  of 
Public  Health,  the  Human  Services  Agency  and  the  San  Francisco  Redevelopment 
Agency.    Prior  to  Loan  Committee  action,  I  was  directly  involved  in  underwriting  this 
project.  This  loan  will  be  fully  expended  by  the  end  of  the  year. 


2) 


Sunnydale  services  grant  (signed  August  2010) — this  contract  was  provided  to  Mercy 
Housing  to  provide  social  services  to  the  residents  of  Sunnydale.   The  grant  was  the 


result  of  a  i  ccommcndaiion  in  March  2010  by  the  Citizens  Committee  on  Community 
Developircr.i     ihcn-Mci\or  Gavin  Newsom.  The  grant  was  additionally  ratified  by  the 
Board  of  Supcr\  isors  in  Ma>  2010  along  with  over  100  other  grants  as  part  of  the  annual 
"Accept  and  Expend"  resolution  for  the  Community  Development  Block  Grant.  This 
grant  will  be  fully  expended  by  the  end  of  the  year.  As  is  the  case  with  the  Sunnydale 
prcdcvelopment  loan.  I  was  actively  involved  in  the  decision  making  on  this  grant. 

3)  Phelan  Loop  Affordable  Housing  construction  loan  (committed  in  July  2010)  --  This 
affordable  housing  development  for  families  and  emancipated  foster  youth  was  awai'ded 
to  Mercy  Housing  California  and  Bernal  Heights  Community  Center  via  a  competitive 
Request  for  Proposals/Qualifications  in  2009.  MOH  and  Human  Rights  Commission 
staff  reviewed  the  proposals,  and  I  accepted  their  recommendation  to  award  the  project  to 
Mercy  and  Bernal  Heights.  Following  the  same  process  as  the  Sunnydale  loan,  the 
Citywide  Loan  Committee  recommended  funding  in  July  2010.  Because  the  project  has 
not  yet  started  construction,  this  loan  has  not  yet  been  expended. 

4)  Seismic  Safetv  loan  to  the  Arlington  Hotel  (signed  November  2010).  The  Arlington  is  an 
affordable  single  room  occupancy  (SRO)  hotel  in  the  Tenderloin.   Because  it  is  an 
unreinforced  masom-y  building,  the  City  required  that  it  be  seismically  retrofitted,  an 
expense  that  could  not  be  paid  Irom  the  low  rents  charged  at  this  property.  In  order  to 
preserve  this  housing,  MOH  staff  made  a  recommendation  for  funding  to  the  Seismic 
Safety  Loan  Committee,  v/hich  then  recommended  fimding  to  the  Mayor.  I  was  actively 
involved  in  the  decision  to  fund  this  project. 

5)  Permanent  Loan  to  Edith  Witt  Senior  Housing  (signed  December  2010).  MOH  made  a 
very  small  loan  to  this  project,  which  has  been  fully  expended.  Unlilce  the  other 
contracts,  the  decision  to  fund  this  project  was  made  before  I  became  Director.  Even 
though  my  role  in  this  contract  was  minimal,  I  understand  that  the  restriction  in  Section 
3.234(a)(3)  applies  because  I  signed  the  contract  in  my  role  as  department  head. 


In  closing,  1  hope  you  will  grant  this  waiver.   When  I  took  this  job  five  years  ago,  I  fully 
expected  to  leave  San  Francisco  when  I  was  done.  Fortunately,  my  daughter  made  it  into  a  great 
public  school,  my  wife  got  a  job  at  San  Francisco  General  Hospital,  and  we  were  able  to  buy  a 
home  here  in  the  city.  I  have  deeply  appreciated  the  opportunity  to  serve  San  Francisco  during 
my  time  in  government  and  want  lo  keep  serving  the  city  by  working  in  the  non-profit  housing 
sector  again.   I  hope  you  will  give  mo  that  opportunity. 


Sincerely, 


Ci(\'  cS;  C()unr\'  of  San  Francisco 


Office  of  the  Mayor 


Edwin  M,  Lee 


May  24,  2011 


San  Francisco  Ethics  Commission   

25  Van  Ness  Avenue,  Suite  220 
San  Francisco.  CA  94102 

Subject:  Waiver  Request  for  Doug  Shoemaker 

Dear  Commissioners: 

I  am  writing  in  support  of  Doug  Shoemaker's  request  for  a  waiver  from  the  Ethics 
Commission  to  accept  a  position  with  Mercy  Housing  California.  Mr.  Shoemaker  came  to 
me  immediately  after  he  was  offered  this  position  and  explained  his  desire  to  seek  this 
waiver,  i  have  read  Mr.  Shoemaker's  letter  to  the  Ethics  Commission,  and  I  believe  he 
has  demonstrated  why  a  waiver  in  this  circumstance  is  appropriate. 

As  Mayor,  we  seek  people  like  Mr.  Shoemaker  to  sen/e  in  government  because  they  have 
a  deep  experience  and  connection  to  our  communities.  As  Director  of  the  Mayor's  Office 
of  Housing  (MOM),  he  signs  contracts  with  virtually  every  affordable  housing  developer 
and  many  of  the  community  based  non-profits  that  work  in  San  Francisco.  As  such,  he  is 
faced  with  the  unenviable  choice  of  leaving  the  field  of  affordable  housing  or  leaving  our 
City  in  order  to  accept  work  outside  of  government.  From  my  perspective,  I  would  prefer 
that  people  like  Doug  stay  in  San  Francisco  and  make  use  of  their  experience  in  the 
non-profit  sector. 

In  regard  to  decision-making  and  the  specifics  of  his  request,  I  am  confident  that 
Mr.  Shoemaker  has  maintained  the  highest  ethical  standards  in  regard  to  the  Government 
Ethics  Code.  In  consultation  with  me,  he  has  delegated  decision-making  and  contract 
approvals  in  regard  to  Mercy  Housing  to  his  Deputy  Director,  Dariush  Kayhan.  I  can  also 
confirm  that  the  affordable  housing  loans  and  community  development  grants  that 
Mr.  Shoemaker  has  signed  have  been  through  a  rigorous  public  review  process  that 
ensures  that  there  is  no  opportunity  for  a  public  employee  to  affect  future  employment 
opportunities. 

As  a  long-time  public  servant,  I  am  extremely  cognizant  of  how  real  and  perceived 
conflicts  of  interest  can  affect  how  our  citizens  view  government.  I  would  not  support  this 
request  if  I  were  not  confident  that  Mr.  Shoemaker  has  and  will  continue  to  take  every 
appropriate  measure  to  look  after  the  interests  of  the  City  and  County  of  San  Francisco. 
In  closing,  I  respectfully  hope  that  you  will  grant  his  request. 


Sincerely-, 


1  Dr.  Cirllon  IV  C.oocllcil  I'Licv,  Room  200,  ,S.iii  )T.iii(.i.sco.  CMlilomia  9-1 102-4641 
(•)]=))  SS-l-6i  tl 
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May  24,  2011 

San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 


Commissioners, 

I  am  writing  in  regard  to  Doug  Shoemal<er's  request  for  a  waiver  from  the  Ethics  Commission  to  accept  a 
position  with  IVIercy  Housing  California.   As  the  Deputy  Director  of  the  fVlayor's  Office  of  Housing 
(IVIOH),  I  felt  it  was  appropriate  to  provide  the  Ethics  Commission  with  independent  information  about 
how  we  have  handled  the  potential  conflicts  of  interest  regarding  IVIr.  Shoemaker  and  Mercy  Housing. 

At  Mr.  Shoemaker's  request,  I  have  handled  all  of  the  decision  making  and  contracting  issues  related  to 
Mercy  Housing  since  I  started  at  MOH  on  February  28,  2011.  I  have  assumed  his  duties  on  the  Citywide 
Loan  Committee  as  well  as  oversight  of  project  management  staff  working  on  Mercy  Housing 
developments. 

I  also  wanted  to  provide  more  information  regarding  the  loans  made  to  Mercy  Housing  California.  Like 
other  MOH  development  funding,  these  loans  are  specifically  for  expenses  related  to  development: 
principally  construction  costs,  land  acquisition,  architectural  services,  and  project  management.  Each  of 
the  loans  is  available  only  to  the  individual  project  and  cannot  be  used  by  the  parent  organization  as  a 
source  of  funding  for  costs  unrelated  to  the  project.  Once  a  development  is  completed,  any  unspent 
funds  are  returned  to  MOH. 

If  you  have  any  questions  related  to  the  existing  loans  or  MOH's  ongoing  operations,  please  feel  free  to 
contact  me. 


1  South  Van  Ness  Avenue,  Fifth  Floor,  San  Francisco,  CA  94103 
Phone:  (415)  701-5500  Fax:  (415)  701-5501  TDD:  (415)  701-5503  http://sf-moh.org/ 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  28,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


JUL  -7  Z011 


I.   Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  2:00  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  S.  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles  L. 
Ward,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Doug  Shoemaker,  Ray  Hartz,  Thomas  Picarello,  Diane  Spaulding,  John 
3         Stewart,  Tim  Colon,  Chris  Block,  Anna  Yee,  Rita  O'Flynn,  Don  Falk,  David  Pilpel,  Charley 
Marsteller,  and  other  unidentified  members  of  the  public. 

5-/'' 

MATERIALS  DISTRIBUTED: 

-  Memorandum  re:  Request  for  Waiver  from  Post  Employment  Ban,  dated  June  7,  201 1 

-  Letter  from  Doug  Shoemaker  in  support  of  Request  for  Waiver,  dated  June  22,  201 1 


II.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 
section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 


Executive  Director  St.  Croix  introduced  the  waiver  request. 

Doug  Shoemaker  stated  that  he  accepted  his  position  in  the  Mayor's  office  to  advance  the 
important  work  of  affordable  housing.  He  stated  that  he  never  used  his  position  to  seek  other 
employment,  and  that  he  has  a  sincere  desire  to  continue  this  type  of  work.  He  also  stated  that  he 
has  many  roles  as  the  Director,  and  that  for  some  contract  approvals  he  plays  an  active  role  and 
for  others  his  role  is  ministerial.  He  stated  that  of  the  175  contracts  he  signed  in  the  last  12 
months,  five  were  for  Mercy  House.  He  stated  that  the  affordable  housing  communitv-  is  a  ver> 
small  and  a  specialized  field.  He  stated  that  he  would  have  the  same  conflict  with  any  employer 
who  worked  with  the  City  to  obtain  funding. 

Commissioner  Liu  stated  that  she  does  not  take  waiver  requests  lightly,  but  there  is  a  need  to 
balance  the  purpose  of  the  code  and  the  right  of  an  individual  to  pursue  employment.  She  stated 


3.234(a)(3). 
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that  the  code  has  a  buih  in  exemption  for  hardship  and  that  Mr.  Shoemaker  meets  the  factors  to 
grant  the  hardship  exemption. 

Commissioner  Ha\  on  stated  that  given  the  small  field  of  employers.  Mr.  Shoemaker  is  unduly 
restricted  in  pursuing  employment  outside  of  government  in  this  field.  She  stated  that  it  is 
important  to  keep  families  in  the  City  and  that  Mr.  Shoemaker  has  met  the  conditions  to  grant  a 
waiver. 

Vice-Chairperson  Studlc\  stated  that  she  agreed  with  Commissioner  Liu  regarding  the  need  to 
balance  the  code  agamsi  an  indi\  idual's  rights.  She  stated  that  the  balancing  test  was  considered 
by  the  voters  when  ihe\  \  otcd  to  include  a  hardship  waiver  process  in  the  law.  She  stated  that 
the  waiver  process  iiselfaids  in  vetting  out  whether  or  not  there  was  any  impropriety  in  seeking 
outside  employmcni  b\  a  go\  emment  official. 

Chairperson  Hur  stated  that  it  is  important  to  consider  how  extreme  the  hardship  must  be  before 
granting  a  waiver  imder  that  exemption.  He  stated  that  it  is  unclear  what  the  dichotomy  is 
between  not  granting  the  waiver  and  Mr.  Shoemaker  leaving  the  City  to  find  employment. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  should  not  have  scheduled  this  matter  for  a  special 
meeting.  He  stated  that  the  law  exists  to  protect  the  residents  of  San  Francisco.  He  stated  that 
Mr.  Shoemaker  has  the  ability  to  gamer  support  for  his  application.  He  stated  that  Mr. 
Shoemaker  knew  about  the  restriction  when  he  accepted  City  employment  and  the  waiver  should 
be  denied. 

Thomas  Picarello  stated  that  the  Commission  should  discuss  the  Grand  Jury  report  at  its  next 
meeting.  He  stated  that  this  situation  is  of  the  type  the  voters  had  in  mind  when  it  enacted  the 
law.  He  stated  that  the  Commission  should  deny  the  waiver  request. 

Diane  Spaulding  stated  that  she  is  part  of  an  organization  that  represents  affordable  housing 
developers.  She  stated  that  the  state  is  cutting  redevelopment  agency  funding,  which  is  the  most 
used  local  source  for  affordable  housing,  so  it  is  important  to  recruit  leaders  who  understand  the 
field.  Ms.  Spaulding  also  responded  to  Vice-Chairperson  Studley,  stating  that  there  only  about 
nine  full-capacity  non-profit  affordable  housing  developers  working  in  the  City.  She  urged  the 
Commission  to  approve  the  waiver. 

John  Stewart  stated  that  his  company  builds  affordable  housing  in  the  City  and  he  has  known  Mr. 
Shoemaker  for  many  years.  He  stated  that  the  field  is  very  specialized  and  it  is  likely  that  the 
best  candidates  to  go  into  the  non-profit  sector  would  be  those  in  government  who  understand 
the  laws.  He  urged  the  Commission  to  approve  the  waiver. 

Chris  Block  stated  that  he  has  been  in  the  affordable  housing  community  for  over  20  years  and 
that  a  very  limited  number  of  similar  positions  ever  come  available.  He  urged  the  Commission 
to  approve  the  waiver. 
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Anna  Yee  stated  that  she  was  a  native  of  San  Francisco  and  an  attorney.  She  stated  that  she 
came  to  support  the  waiver,  and  that  Mr.  Shoemaker  did  not  ask  her  to  come.  She  stated  she  also 
works  in  the  affordable  housing  field  and  that  Mercy  House  is  a  credible  organization. 

Rita  O'Flynn  stated  that  despite  the  emotional  testimony  in  support  of  Mr.  Shoemaker,  he  should 
not  be  exempt  from  the  Charter  requirement.  She  stated  that  Mr.  Shoemaker  has  not  proved  an 
extreme  hardship  to  qualify  for  the  exemption.  She  stated  that  the  exemption  can  only  be 
granted  by  demonstrated  facts.  She  stated  that  Mr.  Shoemaker  attempted  to  distance  himself 
from  his  involvement  in  Mercy  House  contracts  in  his  second  letter  in  support  of  the  waiver,  and 
that  because  he  approved  those  contracts  the  waiver  should  not  be  granted. 

Don  Falk  stated  that  he  is  an  affordable  housing  developer.  He  stated  that  every  new  mayor  has 
appointed  a  new  Director  of  Housing,  so  it  is  likely  after  the  election  Mr.  Shoemaker  will  be 
removed  from  his  position.  He  stated  that  executive  level  positions  in  the  affordable  housing 
community  are  very  rare.  PJe  also  stated  that  the  loan  granting  process  is  very  complex  and  goes 
through  multiple  layers  of  review. 

David  Pilpel  stated  that  the  Commission  should  have  a  discussion  about  the  standards  to  grant  an 
exemption  outside  of  the  context  of  any  one  applicant.  He  stated  that  given  the  past  precedent 
applying  the  standards,  the  Commission  should  grant  this  waiver. 

Charley  Marsteller  stated  that  the  original  ban  on  employment  was  for  two  years.  He  stated  that 
Mr.  Shoemaker  has  a  high  sense  of  integrity. 

Vice-Chairperson  Studley  stated  that  she  does  not  know  N^fr.  Shoemaker,  but  that  she  works  for 
an  organization  that  advocates  for  affordable  housing.  She  stated  that  she  does  know  Ms. 
Spaulding.  She  also  stated  that  the  Commission  should  set  a  future  agenda  item  regarding  The 
application  of  the  extreme  hardship  standard. 

Motion  11-28-06-01  (Ward/Hay on):  Moved,  seconded,  and  passed  (4-1;  Hur  dissenting) 
that  the  Commission  grant  the  waiver  request. 

in.  Adjournment. 

Motion  11-28-06-2  (Hayon/Liu)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  2:52  PM. 
Respectfully  submitted. 


Garrett  Chatfield 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  28,  2011 

Room  408,  City  Hall  GOVERNMENT 
1  Dr.  Carlton  B.  Goodlett  Place  DOCUMENTS  DEPT 

San  Francisco,  CA  94102 

JUL  1  4  2Qi1 

I.  Call  to  order  and  roll  call. 

SAN  FRANCISCO 

Chairperson  Hur  called  the  meeting  to  order  at  2:00  PM.  PUBLIC  LIBRARY 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson:  Jamienne  S.  Sludlcv . 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles  L. 
Ward,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director: 
Garrett  Chatfield,  Investigator. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Doug  Shoemaker,  Ray  Hartz,  Thomas  Picarello,  Diane  Spaulding.  John 
Stewart,  Tim  Colon,  Chris  Block,  Anna  Yee,  Rita  O'Flynn,  Don  Falk,  David  Pilpel,  Charley 
Marsteller,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Memorandum  re:  Request  for  Waiver  from  Post  Employment  Ban,  dated  June  7,  201 1 

-  Letter  from  Doug  Shoemaker  in  support  of  Request  for  Waiver,  dated  June  22.  201 1 

II.  Consideration  of  whether,  under  S.F.  Campaign  and  Governmental  Conduct  Code 

section  3.234(c),  the  Commission  should  grant  a  waiver  to  Doug  Shoemaker,  the 
Director  of  the  Mayor's  Office  of  Housing,  from  the  ban  on  compensation  from 
contractors  in  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
3.234(a)(3). 

Executive  Director  St.  Croix  introduced  the  waiver  request. 

Doug  Shoemaker  stated  that  he  accepted  his  position  in  the  Mayor's  office  to  adv  ance  the 
important  work  of  affordable  housing.  He  stated  that  he  never  used  his  position  to  seek  other 
employment,  and  that  he  has  a  sincere  desire  to  continue  this  type  of  work.  He  also  stated  that  he 
has  many  roles  as  the  Director,  and  that  for  some  contract  approvals  he  plays  an  active  role  and 
for  others  his  role  is  ministerial.  He  stated  that  of  the  175  contracts  he  signed  in  the  last  12 
months,  five  were  for  Mercy  House.  He  stated  that  the  affordable  housing  communit>-  is  a  \  er> 
small  and  a  specialized  field.  He  stated  that  he  would  have  the  same  conflict  with  any  emplo\  er 
who  worked  with  the  City  to  obtain  funding. 

Commissioner  Liu  stated  that  she  does  not  take  waiver  requests  lightly,  but  there  is  a  need  to 
balance  the  purpose  of  the  code  and  the  right  of  an  individual  to  pursue  emplo>"ment.  She  stated 
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that  the  code  has  a  built  in  exemption  for  hardship  and  that  Mr.  Shoemaker  meets  the  f  actors  to 
grant  the  hardship  exemption. 

Conmiissioner  Hayon  stated  that  given  the  small  field  of  employers,  Mr.  Shoemaker  is  undul> 
restricted  in  pursuing  employment  outside  of  government  in  this  field.  She  stated  that  it  is 
important  to  keep  families  in  the  City  and  that  Mr.  Shoemaker  has  met  the  conditions  to  grant  a 
waiver. 

Vice-Chairperson  Studley  stated  that  she  agreed  with  Commissioner  Liu  regarding  the  need  to 
balance  the  code  against  an  individual's  rights.  She  stated  that  the  balancing  test  was  considered 
by  the  voters  when  they  voted  to  include  a  hardship  waiver  process  in  the  law.  She  stated  that 
the  waiver  process  itself  aids  in  vetting  out  whether  or  not  there  was  any  impropriety  in  seeking 
outside  employment  by  a  government  official. 

Chairperson  Hur  stated  that  it  is  important  to  consider  how  extreme  the  hardship  must  be  before 
granting  a  waiver  under  that  exemption.  He  stated  that  it  is  unclear  what  the  dichotomy  is 
between  not  granting  the  waiver  and  Mr.  Shoemaker  leaving  the  City  to  find  employment. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  should  not  have  scheduled  this  matter  for  a  special 
meeting.  He  stated  that  the  law  exists  to  protect  the  residents  of  San  Francisco.  He  stated  that 
Mr.  Shoemaker  has  the  ability  to  gamer  support  for  his  application.  He  stated  that  Mr. 
Shoemaker  knew  about  the  restriction  when  he  accepted  City  employment  and  the  wai\  er  should 
be  denied. 

Thomas  Picarello  stated  that  the  Commission  should  discuss  the  Grand  Jury  report  at  its  next 
meeting.  He  stated  that  this  situation  is  of  the  type  the  voters  had  in  mind  when  it  enacted  the 
law.  He  stated  that  the  Commission  should  deny  the  waiver  request. 

Diane  Spaulding  stated  that  she  is  part  of  an  organization  that  represents  affordable  housing 
developers.  She  stated  that  the  state  is  cutting  redevelopment  agenc}'  funding,  which  is  the  most 
used  local  source  for  affordable  housing,  so  it  is  important  to  recruit  leaders  w  ho  understand  the 
field.  Ms.  Spaulding  also  responded  to  Vice-Chairperson  Studley,  stating  that  there  onh  about 
nine  full-capacity  non-profit  affordable  housing  developers  working  in  the  Cit>'.  She  urged  the 
Commission  to  approve  the  waiver. 

John  Stewart  stated  that  his  company  builds  affordable  housing  in  the  Cit>'  and  he  has  know  n  Mr. 
Shoemaker  for  many  years.  He  stated  that  the  field  is  very  specialized  and  it  is  likeh  that  the 
best  candidates  to  go  into  the  non-profit  sector  would  be  those  in  government  w  ho  understand 
the  laws.  He  urged  the  Commission  to  approve  the  waiver. 

Chris  Block  stated  that  he  has  been  in  the  affordable  housing  community  for  o\  er  20  years  and 
that  a  very  limited  number  of  similar  positions  ever  come  available.  He  urged  the  Commission 
to  approve  the  waiver. 
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Anna  Yee  stated  that  she  was  a  native  of  San  Francisco  and  an  attorney.  She  stated  thai  she 
came  to  support  the  waiver,  and  that  Mr.  Shoemaker  did  not  ask  her  to  come.  She  stated  she  also 
works  in  the  affordable  housing  field  and  that  Mercy  House  is  a  credible  organization. 

Rita  O'Flynn  stated  that  despite  the  emotional  testimony  in  support  of  Mr.  Shoemaker,  he  should 
not  be  exempt  from  the  Charter  requirement.  She  stated  that  Mr.  Shoemaker  has  not  pro\  cd  an 
extreme  hardship  to  qualify  for  the  exemption.  She  stated  that  the  exemption  can  only  be 
granted  by  demonstrated  facts.  She  stated  that  Mr.  Shoemaker  attempted  to  distance  himself 
from  his  involvement  in  Mercy  House  contracts  in  his  second  letter  in  support  of  the  \N  ai\  cr.  and 
that  because  he  approved  those  contracts  the  waiver  should  not  be  granted. 

Don  Falk  stated  that  he  is  an  affordable  housing  developer.  He  stated  that  every  new  ma>  or  has 
appointed  a  new  Director  of  Housing,  so  it  is  likely  after  the  election  Mr.  Shoemaker  will  be 
removed  from  his  position.  He  stated  that  executive  level  positions  in  the  affordable  housing 
community  are  very  rare.  He  also  stated  that  the  loan  granting  process  is  very  complex  and  goes 
through  multiple  layers  of  review. 

David  Pilpel  stated  that  the  Commission  should  have  a  discussion  about  the  standards  to  grant  an 
exemption  outside  of  the  context  of  any  one  applicant.  He  stated  that  given  the  past  precedent 
applying  the  standards,  the  Commission  should  grant  this  waiver. 

Charley  Marsteller  stated  that  the  original  ban  on  employment  was  for  two  years.  He  stated  that 
Mr.  Shoemaker  has  a  high  sense  of  integrity. 

Vice-Chairperson  Studley  stated  that  she  does  not  know  Mr.  Shoemaker,  but  that  she  works  for 
an  organization  that  advocates  for  affordable  housing.  She  stated  that  she  does  know  Ms. 
Spaulding.  She  also  stated  that  the  Commission  should  set  a  future  agenda  item  regarding  fhe 
application  of  the  extreme  hardship  standard. 

Motion  11-28-06-01  (Ward/Hay on):  Moved,  seconded,  and  passed  (4-1;  Hur  dissenting) 
that  the  Commission  grant  the  waiver  request. 

III.  Adjournment. 

Motion  11-28-06-2  (Hayon/Liu)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  2:52  PM. 


Garrett  Chatfield 
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